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APPEAL FROM JUDGMENT OF THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE UNITED STATES 


JURISDICTIONAL STATEMENT 

This is an appeal by the United States, defendant below, 
from a judgment of the District Court of the United States 
for the District of Columbia in favor of the appellee. The 
suit was instituted in the court below by appellee after dis¬ 
agreement between her and the Veterans’ Administration 
with regard to her status as a permissible beneficiary under 
a National Service Life Insurance contract. The jurisdic¬ 
tion of the District Court over the suit, and this Court’s 
appellate jurisdiction herein, is conferred by Section 617 of 
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the National Service Life Insurance Act of 1940, Act of 
October 8,1940, 54 Stat. 1014, as amended, 38 U. S. C. 817; 
Section 19 of the Act of June 7, 1924, 43 Stat. 612, as 
amended, 38 U. S. C 445. 

STATEMENT OF THE CASE 

This action was instituted by Madeleine Ursula Snyder, 
appellee, claiming as the widow of Charles Richard Snyder, 
against the United States, to recover on a policy of Na¬ 
tional Life Insurance issued on the life of Charles Richard 

j _ 

Snyder, Chief Pay Clerk, United States Navy. The com¬ 
plaint, as amended, 1 alleged generally that appellee had 
been the lawful wife of the insured, that she had been desig¬ 
nated beneficiary of the policy which had been in full force 
and effect at the time of the insured’s death on March 10, 
1946, and that the Administrator of Veterans’ Affairs had 
refused payment of the proceeds thereof on the ground that 
appellee had not been the lawful wife of the insured and 
therefore was not within the class of beneficiaries per¬ 
mitted by Section 602 (g) of the National Service Life In¬ 
surance Act, infra , pp. 5-6, to be designated a beneficiary 
thereof (R. 1-2). It prayed that the court find appellee 
the lawfully designated beneficiary of the policy within the 
permitted class of beneficiaries, and for judgment accord¬ 
ingly (R. 2). 

By answer to the complaint, the Government denied that 
appellee had been the lawful wife of the insured or that 
she came within the class of beneficiaries permitted by the 
statute (R. 4). In a ‘ * Counterclaim for Interpleader, ’ ’ filed 
with its answer, the Government alleged that, while in active 
service with the United States Navy, the decedent had 
applied for and was granted two policies of National Service 

i The complaint was originally entitled * * Petition in the nature of Mandamus 
to compel the Administrator of Veterans Aff a ir s to pay National Service Life 
Insurance” (B. 10). Following a motion to dismiss by the Government on 
the ground that mandamus would not lie against the United States and that 
appellee had an adequate remedy at law, the complaint was amended with 
the consent of the Government (B. 10). 
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Life Insurance 2 in both of which his mother, Anne Snyder, 
was designated as principal beneficiary and his sister, Dor-i: 
othy Helen Reul, as contingent beneficiary; that, on August 
28, 1945, the insured executed a change of beneficiaries in 
these policies whereby appellee, described as his “wife,” 
was designated as primary beneficiary, and his sister, Dor¬ 
othy Helen Reul, as contingent beneficiary; that, follow¬ 
ing insured’s death on March 10, 1946, both Madeleine 
Ursula Snyder and Dorothy Helen Reul presented claims 
to the Veterans’ Administration, claiming entitlement to 
the benefits under the policies; and that the Veterans’ Ad¬ 
ministration had disallowed appellee’s claim for the in¬ 
surance benefits for the reason that she was not the legal 
widow of the insured and hence was not within the per¬ 
mitted class of beneficiaries enumerated in the National 
Service Life Insurance Act (R. 4-6). The interpleader 
admitted liability under these insurance contracts in the 
sum of $10,000 to the lawful beneficiary of the policies 
but stated that, in order to avoid multiplicity of suits and to 
guard against the possibility of double liability, insured’s 
sister, Dorothy Helen Reul, be made a party-defendant to 
the action. The interpleader accordingly prayed that Dor¬ 
othy Helen Reul be made a party-defendant, that the court ; 
determine whether appellee or Dorothy Helen Reul was 
entitled to receive the insurance benefits, and that the Gov¬ 
ernment be discharged of liability (R. 6). The prayer to 
join Dorothy Helen Reul was granted by order of the court I 
on May 14, 1947 (R. 7). She answered (R. 8-9), denying ! 
that appellee’s designation as beneficiary under the policies 
was valid, alleging that appellee had never been the lawful 
wife of the insured (R. 8) and that, accordingly, appellee ! 
was not within the class of beneficiaries permitted to be 
designated in a policy of National Service Life Insurance 
(R. 9). 

The facts, as stipulated by the parties (R. 20), are briefly 
summarized as follows: 

* Policy N21862119 for $5,000, effective April 17, 1942, and Policy 
N11129326 for $5,000, effective June 1, 1943 (B. 4-5). 
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On October 4, 1937, appellee and James John Ford were 
4 married in Lansdowne, Pennsylvania, and lived together as 
hnsband and wife in various places in the State of New 
Jersey until November 15,1944, upon which date they sepa¬ 
rated and did not live together at any time thereafter (R. 
20-21). Appellee continued to reside in New Jersey while 
Ford moved to the State of Florida where he resided until 
May 1,1945 (R. 21). On April 26,1945, appellee, appearing 
through a Mexican attorney, filed petition for divorce in the 
Bravos District Mexico (R. 21). On April 26, 1945, Ford 
while still a resident of Florida, filed an answer to the di¬ 
vorce petition through a Mexican attorney, praying that the 
decree be granted (R. 21). On May 2, 1945, the Mexican 
Court entered a judgment which stated that the marital con¬ 
tract between Madeleine Ursula Ford and James John Ford 
was thereby dissolved (R. 21). 3 Neither appellee nor Ford 
were residents of or domiciled in Mexico at or prior to the 
filing of the petition for divorce or the entry of the decree; 
all negotiations leading up to the filing of the petition and 
the entry of the decree were handled through correspond¬ 
ence with attorneys in Mexico (R. 21). 4 On July 3, 1945, 
appellee and insured, Charles Richard Snyder, a resident 
of New Jersey, participated in a marriage ceremony at 
Elkton, Maryland (R. 21, 30). They lived together in New 
Jersey as man and wife until March 10, 1946, when Snyder 
died (R. 21-22).* Appellee had no children by either mar¬ 
riage (R. 53). 

On April 17, 1942, Snyder, while on active duty in the 
Navy, was granted a $5,000 National Service Life Insurance 
Policy in which he named his mother, Anne Snyder, as 

3 The judgment recited that * 1 incompatibility of temperaments ’ ’ was the 
ground of the divorce (R. 24, 27). 

■•James John Ford was living on March 10, 1946 (R. 22). At the trial of 
the instant action, he testified to the effect that he was the first husband of 
the appellee and that, aside from the divorce secured by his wife in Mexico, 
no other proceedings for the purpose of dissolving the marital relationship 
was had in any state of the United States, or in any other court (R. 45). 

5 Appellee testified upon the trial of this case that she was at all times a 
resident of the State of New Jersey; that neither she nor insured were ever 
residents of or domiciled in Maryland; that she never knew why they went to 
Maryland to be married; that following their marriage they continued to live 
together in New Jersey until the death of insured; and that, aside from the 
Mexican suit, she had not secured a decree dissolving her marriage from Ford 
in any other court (R. 50-53). 
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principal beneficiary, and his sister, Dorothy Helen Reul, 
as contingent beneficiary (R. 22, 33-35). A second and simi¬ 
lar policy on his life was issued on June 1, 1943 (R. 22, 
39-41). On August 28, 1945, insured executed changes of ; 
beneficiary in these policies, designating appellee as princi¬ 
pal beneficiary and his sister, Dorothy Helen Reul, his j 
sister, as contingent beneficiary (R. 22, 36-37, 42-43). 6 In¬ 
sured died on March 10, 1946, while these policies were in j 
full force and effect under premium paying conditions j 
(R. 22, 31-32). Thereafter appellee and Dorothy Reul, 
filed claims in the Veterans’ Administration for the benefits 
under the insurance contracts (R. 5). Upon consideration ; 
of these applications for the proceeds of the insured’s poli¬ 
cies, the Administrator of Veterans’ Affairs denied ap¬ 
pellee’s claim on the ground that she was not the widow 
of insured, having at the time of her marriage to insured a 
husband from whom she was not then lawfully divorced 
(R. 5-6, 57). 

The district judge found the facts with regard to ap¬ 
pellee’s marital status as set forth above (R. 56-58). Nev- j 
ertheless, he sustained her contention that she was the 
widow of the insured within the meaning of Section 602 (g) 
of the National Service Life Insurance Act and entered 
judgment accordingly (R. 55, 59-61). 

STATUTES INVOLVED 

Section 602 (g) of the National Service Life Insurance 
Act of October 8, 1940, 54 Stat. 1009, 38 U. S. C. 802, | 
provides : 7 

The insurance shall be payable only to a widow, wid¬ 
ower, child (including a stepchild or an illegitimate 
child if designated as beneficiary by the insured), parent 

e Anne Snyder, who was originally designated principal beneficiary, prede¬ 
ceased the insured (R. 22). 

7 By the Act of August 1, 1946, 60 Stat. 781, a proviso was added to Section 
602(g) whereby the restrictions of the Section as to the permitted class of ' 
beneficiaries were made not applicable to National Service policies maturing 
on or after August 1, 1946. The proviso added by the Act of August 1, 1946, 
is not involved in this case. 
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(including person in loco parentis if designated as bene¬ 
ficiary by the insured), brother or sister of the in¬ 
sured. The insured shall have the right to designate 
the beneficiary or beneficiaries of the insurance, but 
only within the classes herein provided, and shall, sub¬ 
ject to regulations, at all times have the right to change 
the beneficiary or beneficiaries of such insurance with¬ 
out the consent of such beneficiary or beneficiaries but 
only within the classes herein provided. 

SPECIFICATION OF POINTS 

The District Court erred: 

1. In failing to hold that appellee’s Mexican mail-order 
divorce from her husband, Ford, was a complete nullity and 
that, therefore, she could not have thereafter become the 
wife of the insured by participating in a marriage ceremony 
with him. 

2. In holding that the United States could be precluded 
by state law, the law of Maryland, from testing appellee’s 
status as a qualified claimant for insurance benefits under 
the National Service Life Insurance Act. 

3. In failing to hold that appellee’s marital status was to 
be determined by the law of New Jersey and that, tested by 
that law, her Mexican mail-order divorce from Ford and 
her subsequent marriage ceremony with the insured were 
entitled to no recognition. 

4. In failing to hold that Maryland law does not support 
appellee’s claim herein. 

In addition to the points specified above, we submit that 
the motion to dismiss to Government’s appeal should be 
denied. 

SUNMMABY OF ARGUMENT 

I 

Appellee claims entitlement herein to National Service 
Life benefits as widow of Snyder, the insured. Her claim 
is based on a marriage in which she participated with the 
insured in Elkton, Maryland. Appellee’s prior marriage to 
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James Ford remains undissolved but for a Mexican mail¬ 
order divorce. By universal state and federal authority, 
this divorce decree was and is a complete nullity and ap¬ 
pellee’s subsequent marriage to the insured was void ab 
initio. Since the substantial effect of the judgment below, 
contrary to such uniform authority and policy, is to vali¬ 
date and compel recognition of appellee’s Mexican mail- j 
order divorce decree, we submit that it should be reversed. 

The reasons advanced by the district court in support 
of its judgment are completely erroneous. Specifically, the ; 
district court held the United States precluded by Maryland i 
law from questioning the validity of appellee’s Maryland 
marriage ceremony. We submit that the United States, 
in the administration of federal benefit statutes, cannot 
be precluded from requiring verification of the status of a i 
claimant for such benefits; that, herein, specific statutory 
provisions and administrative regulations required appellee 
to establish her status, a requirement not to be evaded by 
state law rules of estoppel running against the United 
States; -that, by the same statutory provisions and regula- ' 
tions, appellee’s status as claimant had to be established by 
reference to the law of New Jersey, the state of residence for 
all purposes herein; and that the recent decision of the 
Third Circuit Court of Appeals in Sherman v. Federal Se¬ 
curity Agency, 166 F. 2d 451, is completely dispositive of 
appellee’s claim, measured by New Jersey law. 

n 

Appellee’s motion to dismiss the appeal of the United ; 
States should be denied. Viewed as a mere stakeholder, ? 
the United States is given a right of appeal by the statutes • 
which confer jurisdiction to entertain appellee’s suit. The 
United States is not, of course, a mere stakeholder herein. 
In the view of the agency charged with the duty of admin¬ 
istering the National Service Life Insurance Act, the judg¬ 
ment below improperly diverts the benefits provided there¬ 
in and, in so doing, contravenes applicable statutory pro- 
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visions, regulations issued pursuant thereto, and consistent 
administrative practice. The fact that, in addition to an¬ 
swering and opposing appellee’s claim, the United States 
took advantage of the statutory interpleader provision to 
prevent multiplicity of suits and possible double liability 
by bringing in the known claimant adverse to appellee, in 
no way removed the United States from the suit. It re¬ 
mained the defendant, opposing appellee, and the judgment 
required it to make payment to appellee. 

argument 

I 

Appellee is not the Widow oi the Insured since her Mexican Mail¬ 
order Divorce was Completely Void and Her Prior 
Marriage Remained Undissolved 

Section 602 (g) of the National Service Life Insurance 
Act, as applicable herein, permitted an insured to design- 
nate a beneficiary only within a limited class. Appellee 
here claims entitlement within that class to such benefits as 
“widow” of an insured, basing her claim on a marriage 
ceremony in which she participated with the insured at 
Elkton, Maryland, on July 3, 1945. At the time when 
this ceremony was performed, she had a living husband, 
James Ford, to whom she had been married in Pennsylvania 
on October 4, 1937. The only divorce which had been ob¬ 
tained by appellee or her husband, Ford, was a decree, 
dated May 2, 1945, of the Mexican mail-order variety. 
By the stipulated facts, neither appellee nor Ford ever went 
to Mexico. The divorce was arranged by correspondence 
with Mexican attorneys. 

We believe it plain that the “divorce” so obtained by 
appellee was and is an absolute nullity. Jurisdiction to 
grant divorce must be based on domicile of at least one of 
the parties (Williams v. North Carolina, 325 U. S. 226, 229; 
Bell v. Bell, 181 U. S. 175; Andrews v. Andrews, 188 U. S. 
14; Cox v. Cox, 137 N. J. Eq. 241, 44 Atl. (2) 92; A. L. I. 
Restatement of Conflict of Laws, Section 111) and the 
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Mexican court (Bravos District) had no semblance of juris¬ 
diction to grant the decree herein. 8 No authority has been 
found which accords validity to such a decree. On the con¬ 
trary, every state court which has been called upon to 
consider Mexican mail-order decrees has unhesitatingly 
held them void. See, e. g. Newton v. Newton, 13 N. J. Misc. 
613, 179 Atl. 621; Lister v. Lister, 86 N. J. Eq. 30, 97 Atl. 
170; Greenspan v. Greenspan, 19 N. J. Misc. 153,18 Alt. (2) 
283; Di Brigida v. Di Brigida, 116 N. J. Eq. 208, 172 Alt. 
505; Reik v. Reik, 109 N. J. Eq. 615,158 Alt. 519, aff’d. 112 
N. J. Eq. 234, 163 Atl. 907; Hoilingshead v. Hoilingslnead, 
91 N. J. Eq. 261,110 Atl. 19; Giresi v. Giresi, 137 N. J. Eq. 
336, 44 Atl. (2) 345; Knapp v. Knapp, 12 N. J. Misc. 599, 
173 Atl. 343; Querze v. Querze, 290 N. Y. 13, 47 N. E. (2) 
423; Baumann v. Baunnann, 250 N. Y. 382, 165 N. E. 819; 
Vose v. Vose, 280 N. Y. 779, 21 N. E. (2) 616; Lent v. Lent, 
49 N. Y. Supp. (2) 569; Richman v. Richman, 148 Misc. 387, 
266 N. Y. Supp. 513; Pantelides v. Pantelides, 54 N. Y. 
Supp. (2) 841; cf. Cohen v. Randall, 137 F. (2d) 441, 445 
(C. C. A. 2); Mills v. Mills, 119 Conn. 612, 179 Atl. 5; 
Gildersleeve v. Gilder sleeve, 86 Conn. 689, 92 Atl. 684; 
Ryder v. Ryder, 2 Cal. App. (2) 426, 37 P. (2) 1069; People 
v. Harlcrw, 9 Cal. App. (2) 643, 50 P. (2) 1052; Kegley v. 
Kegley, 16 Cal. (2) 216, 60 P. (2) 482; Bergeron v. Bergeron, 

8 On Mexican mail-order divorces generally, see Kollo Bergeson, The Divorce 
Mill Advertises, 2 Law and Contemporary Problems 348, 351 (June 1935); 
Summers, The Divorce Law of Mexico, 2 Law and Contemporary Problems 310, 
312, 316 (June 1935 ); Jacobs, Attack on Decree? of Divorce, 34 Mich. L. Bev. 
749, 757 (April 1936). It is interesting to note that the New York Supreme 
Court, Appellate Division, 1st Department, has recently entertained a motion 
for an order adjudging a member of the New York bar guilty of professional 
misconduct for assisting a client to procure a Mexican mail-order decree of 
divorce. The court denied the motion because of the novelty of the proceeding 
and because of the absence of proof of collusive conduct by the attorney. 
However, the court held that procuring a Mexican mail-order decree was a 
violation of the law, procedure and public policy of the state and that the 
decree was totally invalid, having been issued without the slightest semblance 
of jurisdiction. As noted above, the motion against the attorney was denied 
on the grounds stated. However, the Appellate Division stated: 

“• * * For the information of the Bar we state, however, that repeti¬ 
tion of like conduct in the future by any attorney will be deemed suffi¬ 
cient basis for appropriate disciplinary action . 7 * In re Anonymous, June 
30, 1948, 17 U. S. Law Week 2032. 
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287 Mass. 524, 192 N. E. 86; Petition of R., 56 F. Supp. 969 
(D. Mass.); Golden v. Golden, 41 N. M. 356, 68 P. (2) 928; 
Smith v. Smith, 72 Ohio App. 203, 50 N. E. (2) 889.® The 
same result has been reached whenever Federal law re¬ 
quired consideration of such decrees. Sherman v. Federal 
Security Agency, 166 F. 2d 451 (C. C. A. 3) (claim for 
widows Social Security benefits); Petition of Taffel, 49 F. 
Supp. 109 (S. D. N. Y.) (application for naturalization as 
“wife” of American citizen); Eissler v. United States, Dist. 
Ct. for D. C., Civ. No 26,523, decided Dec. 16, 1947 (claim 
for National Service Life benefits). Federal agencies, in 
the administration of various compensation, pension, and 
benefit statutes, have also uniformly declined to recognize 
Mexican mail-order decrees. For example, the opinions of 
the Veterans’ Administration have uniformly so held in 
connection with cases under all veterans’ laws. See Ap¬ 
pendix A, infra, pp. 29-30. 10 And see photostatic copies of 
Comptroller General opinions submitted with Brief for the 
appellant in Buck v. Snyder, No. 9847, for the uniform 
refusal by the Comptroller General to recognize such de¬ 
crees in opinions controlling the administration of pay and 
allowance laws by the Departments of the Navy and Army. 
The same position taken by the Federal Security Agency in 
connection with Social Security Benefits is shown by Sher¬ 
man v. Federal Security Agency, swpra . And reference 
should be made to the Act of August 10,1939, 53 Stat. 1341, 
18 U. S. C. 338 (c), which prohibits the use of the mails for 
the solicitation of the procurement of divorce in foreign 

» Seeking a Mexican mail-order decree may be considered to give rise to an 
estoppel against the person who sought it. Petition of Taffel, 49 F. Supp. 109, 
111; cf. Gasman v. Garmon, 70 App. D. C. 4, 102 F. 2d 272. But, for all 
other purposes, such decrees are legal nullities. 

io The consistent administrative construction given government insurance 
legislation by the Veterans’ Administration “is entitled to great weight ‘and 
such construction is not to be overturned unless clearly wrong or unless a 
different construction is plainly required.’ ” United States v. Citizens Loan 
<£ Trust Co., 316 TJ. S. 209, 214. At our request, the Veterans’ Administration 
has made a careful study of statutes, regulations, and. administrative practices 
material to the issues in this case. The results of the study are contained in 
a letter (with attachments) printed as Appendix A to this brief. See United 
States v. Madigan, 300 U. 8. 500, 505. 
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countries. The Congressional reports accompanying the 
bills (S. 2245 and H. R. 6051) which became the Act of 
August 10, 1939, supra, strongly indicate that this statute 
was aimed primarily at Mexican mail-order divorces. S. 
Rep. No. 683, 76th Cong., 1st Sess.; H. Rep. 1370, 76th 
Cong., 1st Sess. Both reports contain extremely strong j 
statements of national policy condemning such divorce de¬ 
crees and refusing to accord to them recognition for any 
purpose. 11 | 

We also believe it plain that, contrary to universal 
authority and policy, the district court herein has accorded 
validity to, and required recognition of, appellee’s mail 
order decree. Being legally married to Ford, appellee could 
not marry the insured. Sherman v. Federal Security Agency, 
supra; Petition of Taffel, supra. 12 By sustaining her claim 
herein, the district court has held that she could marry 
the insured. The fact that the district judge reached his 
result not squarely but by indirection should not serve to 
obscure the result reached. On this true understanding 
of the action taken by the court below, we submit that its 
judgment should be reversed for well-recognized reasons j 
of law and public policy in connection with mail-order 
divorces. 

Moreover, the faulty decision rendered below is not aided 
by the reasoning whereby it was approached. The ration- j 
ale chosen by the district judge in fact contains serious i 
errors and gives rise to administrative problems of grave 

11 For the convenience of the Court, these reports axe reproduced as Ap¬ 
pendices B and C, respectively, of this brief (pp. 34-41). 

12 As pointed out in the brief for appellant Eeul (pp. 6-8), appellee’s mar¬ 

riage to the insured was polygamous, and the district court’s bland assumption 
to the contrary (R. 55) is entirely without support. Where something less 
than legal marriages by our law was intended to be recognized for the purpose • 
of federal benefits, as in the case of American Indians, Congress has specifi¬ 
cally so provided. R. S. 4705, 38 U. S. C. 198; Administrator’s Decision, 
Veterans ’ Administration No. 568, July 11, 1944. However, as noted in In Re 
Miller's Will, 162 Misc. 563, 295 N. V. S. 943, 958, in considering the same 
question here involved, it is not to be presumed that New Jersey is a poly¬ 
gamous jurisdiction. Nor is Maryland- On the contrary, it is a penal offense; 
in both states to marry a second time while having a living first husband or 
wife, as the case may be. Maryland, Ann. Code, Art. 27, Sec. 19 (1939, Flack); 
New Jersey, Rev. Stat. 1937, Title 2:113-1. ' 
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concern. Specifically, the district judge, after conceding 
that appellee’s Mexican divorce was invalid (R. 55), held 
that the United States was precluded by the law of Mary¬ 
land from questioning the validity of her ceremonial mar¬ 
riage in that state to the insured (R. 55). As part of this 
holding, the district court stated that the validity of appel¬ 
lee’s marriage to the insured was to be tested by the law 
of Maryland, the law of the place where the marriage was 
celebrated (R. 55). 13 In other words, the decision holds 
that the United States may legislate for the grant of fed¬ 
eral benefits to a limited class of claimants but may not, 
through its executive or administrative arms, inquire 
whether the money is being properly disbursed; and that 
this impotence to control the grant of federal monies re¬ 
sults from the application of a rule of state law which does 
not validate the status of the claimant but precludes inquiry 
into that status. 

It would seem that the key to the district court decision 
herein is the openly expressed preference of the district 
judge for appellee’s claim, taking the shape of a desire to 
construe the statute here involved not by reference to the 
. intent of Congress but solely by reference to the choice 
made by the insured. On this assumption, the district 
judge found himself “* * * * not constrained * * *” 
to sustain the position of the United States (R. 55). We 
submit that, by every applicable consideration of law, the 
district judge was constrained to sustain our position. It 
is clear that the intention or understanding of the insured 
cannot furnish the sole basis of decision herein. The ques¬ 
tion presented is not an inquiry into such intention or 
understanding but whether the choice made falls within the 
limited class of beneficiaries permitted by Congress. 
United States v. Zazove, Supreme Court No. 432, Oct. T. 
1947, June 14, 1948, slip opinion, p. 8; United States v. 
Citizens Loan & Trust Co., 316 U. S. at 215. The Veterans’ 

is After making these assumptions, the district judge misapplied Maryland 
law in reaching his result, as shown in the brief for appellant Keul, pp. 11-12, 
in No. 9849. 
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Administration, charged with the administration of the 
National Service Life Insurance Act, cannot be precluded 
from requiring verification and making inquiry, wherever 
necessary, to determine whether a claimant qualifies as 
beneficiary within the limited class permitted by Section 
602 (g) of that statute. In making this inquiry, as we will 
show, the marital status of a claimant such as appellee is 
measured by the law of place of residence and not by the 
law of the place of celebration of marriage. 

A. The Veterans' Administration cannot be prechided from ve rif y in g appellee's 

status as permitted claimant. 

The National Service Life Insurance Act, as well as 
other veterans’ laws, embodies a nationwide system pro- i 
vided by Congress to cover a subject which is of the closest 
Federal concern. In many aspects of these laws, as here, 
Congress has seen fit to affix conditions to the legislative 
grants of compensation, privileges, and benefits. It is ! 
axiomatic that such conditions and provisions may be made 
by Congress. Where made, it is reasonable to assume that 
Congress intended that the agency charged with the admin¬ 
istration of the law is also charged with the correct admin¬ 
istration of the law. In other words, where compensation 
is afforded on a condition, as here, the Veterans’ Adminis¬ 
tration is not only under a duty to pay out federal monies, 
but also under a duty to pay such monies out to qualified 
claimants. 14 The duty to pay correctly necessarily em¬ 
braces the power to verify the status of claimants. And no 
provision of state law can control or vary the terms of the ; 

The district court opinion attaches undeserved weight to appellee’s pos¬ 
session of a Maryland marriage certificate. “A marriage certificate means ; 
and usually says only that a ceremony of marriage was performed between 
the persons named and by the officer or minister signing it. It warrants nothing 
as to the validity of the marriage or the capacity of the parties. It is en¬ 
titled to no faith and credit on that question.” Conroy v, Sanford , 157 
F. 2d 847 (C. C. A. 5). The administrative perplexities and confusion which j 
would result from attaching unimpeachable integrity to marriage certificates, 
without more, are apparent. Such certificates are more easily obtained than 
mailorder divorce decrees. In fact, the Veterans’ Administration and other ; 
branches of the Government administering compensation, pension and privilege i 
laws are frequently confronted with cases involving more than one marriage 
certificate. 
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federal statute involved. Barton v. United States 75 F. 
Supp. 703 (S. D. Cal.). Nor can the agents of the United 
States be estopped by state law from the performance of 
their duty of administering a Federal statute. Petition of 
Taffel, supra. 

There is no need, however, to pitch the discussion of the 
Veterans’ Administration’s duty and power to inquire into 
appellee’s status in general terms. The matter is and has 
been covered by statute and regulation since 1882. See Ap¬ 
pendix A, pp. 24-29, for a complete discussion of the various 
statutes and regulations controlling the proof of validity 
of the marital status of claimants for insurance, pension 
and other benefits from the Pension Act of 1882 through 
the National Service Life Insurance Act. 

In view of the historical and current material on the sub¬ 
ject of inquiry into and proof of marital status, it seems 
idle to suggest that the Veterans’ Administration is some¬ 
how bound to honor a Maryland marriage certificate by vir¬ 
tue of a state law rule of estoppal which, as applied, does 
not even purport to sustain the validity of the marriage in 
question by Maryland law. The application of the rule to 
the facts herein illustrates the inapplicability of such a rule 
of estoppel. Here, the Veterans’ Administration had ac¬ 
tual notice, by reason of the conflicting claim of appellant 
Reul, that appellee’s claim was not unchallenged. In ad¬ 
dition, the Veterans’ Administration had actual knowledge 
that appellee’s prior marriage had not been dissolved other 
than by a void Mexican mail-order divorce. There can be 
no merit to holding that, in these circumstances, the Veter¬ 
ans’ Administration was bound to pay appellee’s claim 
without question. 15 

is In this connection, reference should be made to the district judge’s state¬ 
ment in the related case of Buck v. Snyder (transcript of record in No. 9847, 
p. 35) that it is improper and contrary to public policy for administrative 
agencies of the Government to “* # * delve and dig into family skeletons in 
an endeavor to upset a marriage openly celebrated and apparently valid on its 
face * * ” Administrative agencies of the Government, in administering 

the vastly complex machinery of compensation and benefit laws, do not * 1 delve 
and dig into family skeletons in an endeavor to upset a marriage.’’ The 
question of marital status in this case, and in all cases of this type, is brought 
directly into issue by the claim for benefits. It would be a peculiar rule 
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Moreover, the district court's use of a rule of estoppal, 
erected from state law and running against the Veterans' 
Administration, entirely distorts the relationship of the 
parties herein and the precise wording of the applicable 
statutes and regulations. Appellee was the claimant and 
her claim was based on the regularity of her marital status. 
As such claimant, her marriage could not be recognized as 
valid, under the applicable Veterans' Administration regu¬ 
lation, until she showed that prior marriages had been dis¬ 
solved. 38 C. F. R. 2.1049(b). 16 By the same regulation, 
she carried the burden of proof as to any fact essential to 
establish entitlement by reason of her marital status. She 
was required to show the termination of any prior mar¬ 
riage by submitting duly certified copies of a final decree 
of divorce or annulment (or by proof of death). 38 C. F. R. 
2.1050. The steps necessary, pursuant to these regula¬ 
tions, to substantiate a claim for benefits based on marital 
status accord with the language of Congress in the various 
instances where statutory regulations have been used. 
In each such instance, Congress has provided that the mar¬ 
riage shall be proved. See Appendix A, infra , pp. 24, 25, 26. 
Once it be understood that appellee, seeking benefits, is the 
affirmative and moving party, it becomes clear that no state 
law rule of estoppal running against the Veterans' Admin¬ 
istration is of any validity. The net result of such a rule 
would be to permit appellee as claimant to invoke and insist 
on one fact, namely, that she has participated in a 
marriage ceremony with the insured, and at the same time 
enable her to refuse to demonstrate that her marriage cer¬ 
tificate is of any validity. See footnote 14, supra , p. 13. 
We submit that any such rule would be unthinkable. A 


which permitted claimants such as appellee to insist upon a certain status for 
the purpose of receiving federal monies, thus making that status a central fact 
in issue, and, at the same time, condemn the agencies dispensing the monies as 
acting contrary to public policy for verifying that status in cases where such 
agencies had actual notico of irregularity. 

is This regulation, and the companion regulations referred to above, are 
applicable, for purposes of National Service Life Insurance Benefits. 38 
C. F. R. 1944 Supplement, 10.3453, 9 F. R. 13668. See Appendix A, infra, pp. 
28-29. 
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claimant for federal benefits, the receipt of which depends 
upon the establishment of a certain status, must establish 
that status. In the instant case, appellee’s compliance 
with the showing required by the Veterans’ Administra¬ 
tion’s regulations would necessarily reveal her Mexican 
mail-order divorce decree. Administrative judgment as to 
the validity of the decree could not be screened off by the 
use of any state law rules of estoppel. In fact, payment 
of benefits with such knowledge would almost amount to 
dereliction of duty in view of the completely uniform Fed¬ 
eral and state condemnation of Mexican mail-order di¬ 
vorce decrees. 

B. The Validity of Appellee's status as claimant Is to be Judged 

by Law of New Jersey. 

As stated above, the statutory provisions and regulations 
set forth in the Veterans’ Administration’s letter, Appen¬ 
dix A, infra , pp. 24-29, necessarily show that Congress in¬ 
tended the Veterans’ Administration and its predecessor 
agencies to require verification of the marital status of a 
claimant for benefits where the right to such benefits de¬ 
pended on such status. These statutes and regulations 
also demonstrate beyond question that Congress intended 
marital status to be proved “* * • according to the law of 
the place where the parties resided at the time of mar¬ 
riage or at the time when the right * * * accrued * * 

This test appears, with relation to the right to pension, 
in the Act of August 7, 1882, 22 Stat. 345, 38 U. S. C. 199, 
and continues through the various insurance and benefit 
acts passed during and after the First World War, and is 
presently in use with regard to claims for National Service 
Life benefits under the limitation of beneficiary provision, 
Section 602 (g). For the purpose of the National Service 
Life Insurance Act, the Administrator of Veterans’ Affairs 
exercised his rule-making power (Section 608, 54 Stat. 1012, 
38 U. S. C. 808) to make applicable to that statute the same 
regulations as to the proof and validity of marital status 
as used by the Administration for the purpose of other 
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compensation and benefit laws administered by it. Appen¬ 
dix A, infra, pp. 28-29. The regulations thus made appli¬ 
cable provide that 1 ‘all marriages shall be proved as valid 
according to the law of the place where the parties resided 
at the time of marriage, or at the time and place where the 
parties resided when rights for compensation or pension 
accrued.” Appendix A, infra, pp. 26-27. 

The test of marital status thus established is clear. And 
any question as to Congressional understanding of the test 
is dispelled by reference to the action which Congress took 
in amending the pertinent statutory provision in 1938. As 
set forth in Appendix A, infra, p. 25, a reference to the law 
of the place where the marriage ceremony was performed 
was employed, to test the validity of marital status, for the 
first time by Section 4 (c) of the Act of August 16, 1937, 50 
Stat. 660, 38 U. S. C. 509. Within a year, Congress spe¬ 
cifically eliminated this reference to the law of the place 
of the marriage ceremony and restored the exclusive resi¬ 
dence test which had been in use since 1882. Section 3 of 
the Act of May 13,1938, 52 Stat. 353, 38 U. S. C. 505a. The 
Committee report which accompanied H. E. 9725, the bill 
which became the Act of May 13, 1938, supra, specifically 
stated * * that the law of the place where the ceremony 
was performed at the time thereof will no longer be for 
application * * *” in determining the validity of marital 
status. See Appendix A, infra, p. 26. 17 

it The use by Congress of the law of domicile to test marital status is, we 
believe, supported by the best authority. It is true that a general rule is 
frequently stated whereby the validity of a marriage is to be tested by the la-# 
of the place where the ceremony is performed. But ‘‘while the law of the place 
where the ceremony is performed has an interest in the validity of a ceremony, 
it has none ‘in the intrinsic validity of the status, unless the status is to be 
enjoyed there.’ ” Sirois v. Sirois, N. H., 50 AtL (2) 83. The primary inter¬ 
est of the domiciliary state in the marital status has always been recognized 
(Andrews v. Andrews. 188 U. S. 14, 41) and has received repeated recent 
affirmation by the Supreme Court. Williams v. North Carolina, 317 U. S. 287, 
303; 325 U. S. 226, 229-230; ct. Estin v. Estin, S. Ct. No. 139, Oct. T. 1947, 
decided June 7, 1948; Sherrcr v. Sherrer, S. Ct. No. 36, Oct. T. 1947, decided 
June 7, 1948. The comparative interest of New Jersey and Maryland in the 
marital status here involved is made evident by the facts. Appellee and 
the insured continuously resided in New Jersey, going to Maryland only for so 
long as it took to have the marriage ceremony performed at Elkton. 
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It thus seems clear that, pursuant to statute and regula¬ 
tions issued thereunder, appellee’s marital status must be 
determined by reference to the law of New Jersey. She re¬ 
sided in New Jersey with her husband Ford, continued to 
reside there after she and Ford separated in 1944, and re¬ 
sided there both before and after she and the insured went 
to Elkton for their marriage ceremony and until the time 
of insured’s death. The insured also resided in New Jer¬ 
sey, being stationed at Lakehurst. 

C. By New Jersey law, appellee's Mexican mail-order divorce decree was a 
nullity cmd her subsequent m arriage to the insured was void ab initio. 

CONCLUSION 

There is no need to dwell at length upon the application 
of New Jersey law to the question of marital status pre¬ 
sented in this case. We submit that it is squarely covered 
by the recent decision of the Third Circuit Court of Appeals 
in Sherman v. Federal Security Agency, 166 F. 2d 451. In 
addition to the Sherman case and the New Jersey cases 
cited supra, p. 9, see cases cited in Brief for Appellant 
Beni, p. 9, in No. 9849. 

n 

The Motion to Dismiss the Appeal of the United States 

Should be Denied 

The right of the United States to prosecute an appeal in 
the present case is, as shown herein, specifically conferred 
by statute. Even if it were assumed that the United States 
was nothing but a stakeholder, this statutory right to ap¬ 
peal may not be successfully challenged by appellee. How¬ 
ever, the interest of the United States, as is also made evi¬ 
dent below, is in fact far more than that of a non-aggrieved 
stakeholder. 

This Court’s June 30, 1948 order directed that the argu¬ 
ment in the briefs on this point consider: 

(1) whether or not the United States is a party ag¬ 
grieved by the judgment from which this appeal is 
taken; 
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(2) whether the United States, under the circum¬ 
stances of this case, is more than a mere stakeholder 
and in what respect, or respects; and 

(3) if only a mere stakeholder, whether appellant 
United States has a standing to appeal and the nature 
thereof. 

Since the answer to the last question is dispositive of the 
other two, it will be discussed first. The first two questions 
will then be discussed together inasmuch as they are 
closely related. 

1. With respect to the last question, it must be noted 
that the complaint in this case, as well as jurisdiction of the 
court below (R. 1) is grounded on Section 617 of the Na¬ 
tional Service Life Insurance Act, 38 U. S. C. 817. That 
section, in authorizing suits to be brought against the 
United States, in the event of disagreement as to a claim 
under the Act, expressly states that such suits are subject 
to the “same conditions and limitations as are applicable 
to the United States Government (converted) life insur¬ 
ance under the provisions of sections 19 and 500 of the 
World War Veterans’ Act, 1924, as amended.” Section 
19 of the latter Act (38 U. S. C. 445) requires that the pro¬ 
cedure in such suits shall be the same as that provided 
in section 10 of the Act of March 3, 1887 (24 Stat. 505, 507, 
28 U. S. C. 765), which, in turn authorizes the Attorney 
General to direct the taking of an appeal whenever the 
judgment of the trial court “is adverse to the Govern¬ 
ment.” 

It is axiomatic that the United States, as sovereign, is 
immune from suit save as it consents to be sued, and that 
the terms of its consent to be sued in any court define that 
court’s jurisdiction to entertain the suit. United States 
v. Sherwood, 312 U. S. 584, 586; United States v. Shaw, 309 l 
U. S. 495. Accordingly, since one of the statutory condi¬ 
tions and limitations imposed on appellee in bringing suit 
in the instant case was its necessary recognition of the right 
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of the Government to appeal from any adverse 18 judg¬ 
ment, the appellee certainly can not now deny this right in 
the Government and, at the same time, take advantage of 
that portion of the statutory consent to suit which confers 
privileges on her. It is submitted, therefore, that, even if 
the United States were assumed to be a mere stakeholder, 
it still has the statutory right to maintain this appeal from 
the adverse judgment against it. 

2. With respect to the first two questions raised in this 
Court’s order, it can readily be shown that the United 
States is not occupying the role of a mere stakeholder in 
the present case but that it has been seriously aggrieved 19 
by the judgment below, and that its interest in the contro¬ 
versy is real and substantial. 

The vital interest of the United States in this case stems 
from the provisions of the National Service Life Insurance 
Act, as amended, which forms part of the terms of the in¬ 
surance contract here sued upon (United States v. Zazore, 
No. 432, October Term 1947, decided June 14, 1948, p. 8; 
White v. United States, 270 U. S. 175, 180-181; Lynch v. 
United States, 292 U. S. 571, 577). Section 608 of that Act, 
38 U. S. C. 808, charges the Administrator of Veterans’ Af¬ 
fairs, subject to the general direction of the President, 
with the responsibilities of administering, enforcing and 
executing the provisions of the Act, and assigns to him the 
power to decide all questions arising thereunder as well as 
the power to make all regulations necessary to carry out 
the purposes of the Act. One of the most important pro- 

x8 That the judgment below (R. 60-61) was indeed adverse to the United 
States is plainly evident from the fact that it directs payment of the life 
insurance proceeds to a person who was administratively held not to be 
entitled thereto. 

i® Whether the United States was a “party aggrieved’’ within the meaning 
of Title 17, District of Columbia Code, Section 101, is immaterial for the 
purpose of this appeal since that Section, despite appellee’s contentions to the 
contrary, can have no limiting effect on the rights of the United States in 
suits to which it has consented. Such suits are controlled by the terms and 
conditions of the statute conferring the right to suit. United States v. 
Sherwood, 312 U. S. 584, 586. In the instant case, therefore, the conditions 
and procedure prescribed by the National Service Life Insurance Act, rather 
than those referred to in legislation for the District of Columbia, are con¬ 
trolling. Coleman v. United States, 18 F. Supp. 71 (D. Tenn.), affirmed 
100 F. 2d 903 (C. C. A. 6); Eidam v. United States, 74 F. 2d 350 (C. C. A. 8). 
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visions of the Act, the provision here in issue, allowed pay¬ 
ment of insurance benefits only to a restricted class of bene¬ 
ficiaries (widow, widower, child, parent, brother or sister 
of the insured) and required the insured to select his bene¬ 
ficiary from “within the classes” designated. Section 
602 (g), supra, pp. 5-6. Thus by its terms, the statute 
charges the Administrator with the duty not only to pay 
the proceeds of matured policies, but to channel those 
proceeds only to certain classes of beneficiaries. As noted 
above, appellee’s claim had been denied by the Administra¬ 
tor who, in the discharge of his statutory duties, decided 
that appellee had not been the insured’s lawful wife and 
hence not a permissible statutory beneficiary (R. 1-2). 

The decision of the court below, in the view taken by the 
Administrator on behalf of the United States, allows pay¬ 
ment to one not recognized by the applicable statute as a 
proper beneficiary, and may thus result in an illegal and 
improper diversion of National Service Life Insurance 
funds. Certainly proper enforcement of the Act would 
be completely frustrated by any theory which would de¬ 
prive the Administrator and the United States of the right 
to prosecute an appeal from such a decision; proper execu¬ 
tion of the Administrator’s statutory responsibilities can, 
in fact, be made possible only where such right to secure ap¬ 
pellate review is strictly safeguarded. 

Moreover, as shown by our argument, supra, pp. 11-18, 
the nature of the decision rendered by the district court 
is considered by the Government as giving rise to ad¬ 
ministrative problems of grave concern. 20 Where a deci¬ 
sion of a lower federal court departs from well-established 
law and settled practice, 21 as did the decision of the court 

20 That the interest of the United States, in maintaining a suit need not 
be a “pecuniary interest in the relief sought*’ is well-established. United 
States v. New Orleans Pac. By. Co., 248 U. S. 507, 518; see United States v. 
San Jacinto Tin Co., 125 U. S. 273, 285-6; Heckman v. United States, 224 U. 8. 
413, 439. 

21 The Courts have regularly abided by long-standing administrative practice, 
and have refused to overturn it except for compelling reasons of which none 
are here present. United States v. Madigan, 300 U. S. 500, 505; United States 
v. Citizens Loan Co., 316 U. S. 209, 214; United States v. Jaolcson, 280 U. S. 
183, 193. 
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below, the interest and need of the United States, for ad¬ 
ministrative purposes, in securing appellate review is ap¬ 
parent. 

This acute interest of the United States in the present 
case is in no way lessened by the interpleading of the third- 
party defendant. The interpleader was requested only in 
order to enable the United States to avoid a multiplicity of 
suits as well as the possibility of being subjected to a double 
liability under the insurance contracts involved 22 (R. 6). 
The interpleading did not result in the substitution of the 
third party for the United States, but merely added an¬ 
other defendant. The United States, after the protective 
interpleader was accomplished, was subject to the district 
court’s jurisdiction to the same extent as it had been when 
the suit was originally begun. The United States, con¬ 
sequently, did not and could not remove itself from the law¬ 
suit but participated therein fully, and the final judgment 
of the court below required the United States to pay the 
appellee the proceeds of the National Service Life Insur¬ 
ance policies involved (R. 61). In view of these circum¬ 
stances and the purposes for which the United States 
sought and obtained the interpleader, it is obvious that 
there is no merit to the contention that the interpleader de¬ 
stroyed the interest of the United States in the suit to the 
exent of precluding it from appealing an adverse judgment. 

22 Cf. Cummings v. United States, 34 F. 2d 284 (D. Minn.); Sucession of 
Lynch v. United States, 17 F. Supp. €74 (W. D. La.). 
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CONCLUSION 

For the reasons set forth above, we respectfully submit 
that the motion to dismiss the appeal of the United States 
should be denied and that the decision of the district court 
should be reversed. 

H. Graham Mobison, 

Assistant Attorney General. 

George Morris Fay, 

United States Attorney. 

D. Vance Swann, 

Chief, Veterans’ Affairs 
Section, Department of Justice. 
Attorneys for the United States. 

Of Counsel'. 

Samuel D. Slade, 

Attorney, Department 
of Justice. 


/ 


24 

APPENDIX A 

Office of 
Solicitor 

Mr. H. G. Morison 
Assistant Attorney General 
Claims Division 
Department of Justice 
Washington 25, D. C. 

Re: United States v. Snyder 
App. D. C. 9848 

Dear Mr. Morison: 

This is in response to your recent inquiry concerning the 
administrative practice of the Veterans Administration in 
the matter of making inquiry into the status of a claimant, 
an alleged widow of a serviceman, for pension, compensa¬ 
tion, insurance, and other benefits under veterans’ laws. 

In the consideration of claims for benefits under veter¬ 
ans’ laws, such as claims for pension, compensation, in¬ 
surance and the like, it has been the continuous and con¬ 
sistent administrative practice of the Veterans Adminis¬ 
tration and its predecessor agencies, the Veterans Bureau, 
the Bureau of War Risk Insurance, and the Pension Bu¬ 
reau, to make inquiry into the personal status of a claim¬ 
ant whenever such status may be determinative of rights 
under such laws. As early as 1882 (Section 2, Act of 
August 7, 1882, 22 Stat. 345, 38 U. S. C. A. §199), Con¬ 
gress provided that in pension cases marriages shall be 
proven to be legal “* * * according to the law of the place 
where the parties resided at the time of marriage or at the 
time when the right to pension accrued. * * *” Similar 
language appeared in the War Risk Insurance Act of Oc¬ 
tober 6,1917 (Section 22 (5), Public Law 90, 65th Congress, 
40 Stat. 401), wherein it was provided: 

“* * * That marriages, except such as are mentioned 
in section forty-seven hundred and five of the Revised 
Statutes, shall be proven in compensation or insurance 
cases to be legal marriages according to the law of the 
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place where the parties resided at the time of mar¬ 
riage or at the time when the right to compensation j 
or insurance accrued; * * # ” 

While the World War Veterans’ Act, 1924, which, of course, 
pertained to insurance as well as compensation and other 
benefits, contained no specific provision like that of Sec¬ 
tion 22(5) of the War Risk Insurance Act, above quoted, 
it did provide, in Section 5 (Public Law 242, 68th Con¬ 
gress, approved June 7, 1924, 43 Stat. 609, 38 U. S. C. A. 
§426) for the promulgation of rules and regulations neces¬ 
sary or appropriate to carry out the purposes of the Act; 
and it provided, in Section 20 (43 Stat. 613, 38 U. S. C. A. ; 
§446), that the marriage of a claimant shall be shown by ; 
such testimony as the Director (Administrator) may pre¬ 
scribe by regulations. Conformably to these provisions of 
the World War Veterans’ Act, the applicable regulation j 
issued thereunder (Section 34, Regulation No. 75, dated j 
August 21, 1924), was, for a period of years, in precise i 
conformity to the above provision of Section 22(5) of the 
War Risk Insurance Act, in that it required that all mar¬ 
riages be proved as valid according to the law of the place 
where the parties resided at the time of marriage or at 
the time when the right to compensation or insurance ac¬ 
crued. Subsequently, for a period of time, the applicable j 
regulation permitted a determination of the validity of a 
marriage upon an additional ground, namely, by applying 
the law of the place where the marriage was performed. 
And, on August 16, 1937, Public Law 304, 75th Congress, 
was enacted, in Section 4(c) of which (50 Stat. 660, 38 
U. S. C. A. §509) it was provided: 

* ‘(c) All marriages shall be proven as valid mar¬ 
riages according to the law of the place where the i 
parties resided at the time of marriage, or of the law ; 
of the place where the ceremony was performed at the 
time thereof, or the law of the place where the parties 
resided when the right to pension hereunder accrued.” 
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In less than a year, however, the foregoing provision of 
Public Law 304 was repealed by Section 4, Public Law 514, 
75th Congress, approved May 13, 1948, and Congress again 
made it obligatory to determine the validity of marriages 
according to the law of the place where the parties resided 
at the time of the marriage or at the time when the right 
to compensation accrued. Thus Section 3 (52 Stat. 353, 
38 U. S. C. A. §505a) of that Act provided: 

44 That all marriages shall be proven as valid mar¬ 
riages according to the law of the place where the 
parties resided at the time of marriage or the law of 
the place where the parties resided when the right to 
compensation accrued. * * 

The Committee Reports accompanying H. R. 9725, a Bill 
subsequently enacted as Public Law 514, 75th Congress, 
stated, in part: 

44 * * * Section 3 of the bill provides that for the pur¬ 
pose of payment of compensation under the laws ad¬ 
ministered by the Veterans ’ Administration, the term 
‘widow of a World War veteran’ shall mean a woman 
who was married prior to the date of enactment of 
the proposed act to the person who served. This sec¬ 
tion contains the following present provisions of sec¬ 
tion 4 of Public Law No. 304, (1) provisions governing 
proof of marriage, except that the law of the place 
where the ceremony was performed at the time thereof 
will no longer he for application; * • *” (Italics sup¬ 
plied). (House Report 1905, 75th Congress, page 2; 
Senate Report 1570, 75th Congress, page 2). 

This above quoted provision of Section 3 of Public Law 
514, 75th Congress, has not been modified and it remains 
the governing statutory provision whereby the validity of 
marriages is determined according to the law of the place 
where the parties resided either at the time of marriage 
or at the time the right to compensation accrued. (See 
Public Law No. 483, 78th Congress, 58 Stat. 803-804). 

The applicable regulation appears in Paragraph R-1049 
(A), last amended March 6, 1939, which is published in 38 
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C. F. R. §2.1049 (a), 1939, Cumulative Supplement, 4 F. R. 
1157. It provides: 

“(A) All marriages sliall be proved as valid ac¬ 
cording to the law of the place where the parties re¬ 
sided at the time of marriage, or at the time and place 
where the parties resided when rights to compensa¬ 
tion or pension accrued. ,, 

With reference to this matter, it seems appropriate to in¬ 
vite your attention to the attached copy of an opinion by 
the former Solicitor, Veterans Administration, in XQ- 
2,399,514, dated May 31, 1938 (38 Sol. 390). 

Necessarily, in the determination of the validity of a 
marriage of two persons, one or both of whom had a prior 
marriage not dissolved by death, it is incumbent upon the 
Veterans Administration to determine whether such prior 
marriage, if valid when performed, was dissolved by di¬ 
vorce. Regulatory provisions relating to this matter ap¬ 
pear in Paragraph R-1049(B), last amended January 25, 
1936 (38 C. F. R. §2.1049 (b)), and in Paragraph R-1051, 
last amended January 25, 1936 (38 C. F. R. §2.1051), which 
read as follows: 

! 

“(B) Jurisdiction to determine the legality of mar¬ 
riage for pension or compensation purposes, in ques¬ 
tionable cases, is conferred on the Administrator of 
Veterans Affairs. A marriage may not be recog- 
• nized as valid until it is shown that prior marriages 
have been dissolved. The burden of proof as to any 
fact essential to establish entitlement to compensation 
or pension, by reason of marital status, is on the claim¬ 
ant.” (R-1049(B)) 

“1051. Divorce decrees, regular on their face, 
granted either within the matrimonial domicile or out¬ 
side thereof, not protested by either party after notice, 
will be accepted for compensation or pension pur¬ 
poses in determining marital status. In any case 
wherein a divorce decree, granted outside of the mat¬ 
rimonial domicile is presented for the purpose of 
changing compensation or pension payments, against 
the protest of one party to the marriage resident with¬ 
in the matrimonial domicile, if it be indicated from 
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the record that the party to whom the decree was 
granted was not a bona fide resident of the State 
wherein the decree was granted, the decree will not be 
accepted as effecting a change in the marital status of 
the parties for the purpose of compensation or pen¬ 
sion benefits without evidence being submitted satis¬ 
factory to the VA showing the bona fide domicile of the 
plaintiff to the divorce action within the jurisdiction of 
the court granting the decree. In any case wherein 
the decree is unquestioned and no reason appears for 
the further inquiry, or where any question as to the 
effectiveness of the decree is raised, and the VA is 
satisfied that plaintiff was domiciled within the juris¬ 
diction of the court, a divorce decree will be accepted 
as changing the marital status notwithstanding the 
fact that one of the parties to the decree was not a 
resident of the State wherein the decree was granted 
and notwithstanding the fact that the State wherein 
he or she resided would not, according to its own law, 
give effect to the decree as granted.” 

It has been the consistent practice of the Veterans Ad¬ 
ministration and its predecessor agencies to apply the same 
rules in determining the validity of the marriage of a claim¬ 
ant to insurance benefits as are applied in respect to a claim 
for compensation or pension benefits under veterans’ laws. 
As indicated above, the application of the same rules was 
required in the War Bisk Insurance Act. There was, of 
course, direct statutory authority for the same procedure 
in. the World War Veterans’ Act, since that Act contained 
general provisions in respect to the rule-making power and 
specific provisions, not inconsistent therewith, in respect 
to insurance as well as pension or compensation. 

Like the World War Veterans’ Act, the National Service 
Life Insurance Act contains no criteria for the determina¬ 
tion of the validity of the marriage of a claimant for in¬ 
surance benefits. It does contain, in Section 608 (54 Stat. 
1012,38 U. S. C. A. §808), however, a specific grant of power 
to make rules and regulations necessary or appropriate 
to carry out its purposes; and in the administration of it, 
the Veterans Administration has regarded it as being in 
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pari materia with the Acts above referred to in so far as i 
they involve the question now under consideration, with the 
result that the applicable rules governing determinations 
of marital status in pension or compensation claims have 
been applied in the determination of insurance claims. 
Thus, Paragraph R-3453 of the Regulations, pertaining to 
proof of death, age, or relationship in insurance claims, con¬ 
tains a reference to Paragraphs R-1049 and 1050 of the 
Regulations relating to the validity and proof of marriage 
in respect to compensation or pension claims. See, in this 
connection, 38 C. F. R. §10.3453 as the same appears at page 
3270, 1944 Supplement, Code of Federal Regulations. 
Moreover, instructions have been issued requiring the 
agency in charge of adjudication of insurance claims to ac¬ 
cept a determination of the validity of a marriage made in j 
connection with a claim for compensation or pension, and 
vice versa. A copy of such instruction is attached hereto 
for your information. 

Your inquiry concerning the administrative practice in j 
the adjudication of claims involving the validity of Mexi¬ 
can mail-order divorces may be answered by stating that 
it has been the consistent practice of the Veterans Admin- i 
istration and its predecessor agencies to decline to give 
recognition to such mail-order divorce decrees whenever 
such decrees are involved in the determination of the per¬ 
sonal status of a claimant to benefits under veterans ’ laws. I 
All opinions of this Office have consistently so held, and, | 
pursuant to your inquiry, at least 136 of such opinions 
within recent years have been referred to and reviewed. 
The legal basis for such holdings is indicated in the follow¬ 
ing opinions: 

(1) C-1,242,186, September 30, 1932, 5 Sol. 758; 

(2) C-156,875, October 24, 1932, 6 Sol. 192; 

(3) XC-3,278,993, April 5, 1944, 73 Sol. 172; 

(4) XC-3,271,489, October 9, 1945, 82 Sol. 281; 

(5) XC-6,158,715, March 14, 1947, 91 Sol. 212. 

The opinions listed as (3) and (5) above involve claims for 
National Service Life Insurance benefits; the others per- 
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tain to claims for pension or compensation. In each, recog¬ 
nition of a so-called Mexican mail-order divorce was de¬ 
nied upon the ground that the Court was without juris¬ 
diction of the parties or of the subject matter and juris¬ 
diction could not be acquired by consent. 

Very truly yours, 

EDWARD E. ODOM, 

Solicitor. 

Enclosures 

COPY 

May 31, 1938 

The Solicitor CL-16 

Mr. Jarnagin, Chairman, Board of Veterans’ Appeals 
FRAZIER, Gus H., 

XC-2,339,541 

Reference is had to your memorandum of December 22, 
1937, addressed to the Administrator, and raising a ques¬ 
tion with reference to the validity of the marriage con¬ 
tracted between the above named veteran and Grace Cur- 

i _ 

tis, in British Columbia, on February 20, 1918. 

Incidentally, in your memorandum to the Administrator, 
you called attention to Section 4(c), Public No. 304, 75th 
Congress, providing: 

*‘ All marriages shall be proven as valid marriages 
according to the law of the place where the parties re¬ 
sided at the time of marriage, or of the law of the 
place where the ceremony was performed at the time 
thereof, or the law of the place where the parties re¬ 
sided when the right to pension hereunder accrued.’’ 

Apropos your submission, attention is called to the mem¬ 
orandum of this Office of January 6, 1938, to the Adminis¬ 
trator, approved on January 6,1938, in which it is held that 
the marriage contracted on February 20, 1918, in British 
Columbia, was void inasmuch as under the decisions of both 
British Columbia and the State of Washington, the parties 
herein were incapable of contracting marriage by reason 
of the existence of an impediment due to the prohibition 
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against remarriage which accompanied the entry of a de¬ 
cree of divorce dissolving the woman’s first marriage. 

Relative to your question of the application of Section 
4(c), Public Law No. 304, 75th Congress, your attention is 
called to the fact that by Sections 2 and 3 of Public Law 
No. 514, 75th Congress, Section 4 of Public Law No. 304, 
75th Congress was amended, and that as to Section 4 (c), 
Public No. 304, 75th Congress, Section 3 of Public Law No. 
514 provides, in part: 

“On and after the date of enactment of this Act for 
the purpose of payment of compensation under the 
•laws administered by the Veterans’ Administration, the 
term ‘widow of a World War veteran’ shall mean a 
woman who was married prior to the date of enactment 
of this Act to the person who served: Provided, That 
all marriages shall be proven as valid marriages ac¬ 
cording to the law of the place where the parties re¬ 
sided at the time of marriage or the law of the place 
where the parties resided when the right to compensa-; 
tion accrued.” 

You will note that the proviso contained in Section 3, 
supra, is similar to the first paragraph of Section 2 of the 
Act of August 7, 1882, as well as Section 22 (5), War Risk 
Insurance Act, and is similar to the language in Section 34, 
Regulation No. 75, issued under the authority of Section 
20 of the World War Veterans Act. 

In the handling of cases under this legislation by the 
Bureau of Pensions, the Bureau of War Risk Insurance, 
the Veterans Bureau, and the Veterans Administration, it 
has been the practice to accept marriages as valid if the 
validity is established either under the law of the place 
of residence of the parties at the time of the marriage, or 
at the time when the right to compensation or pension ac¬ 
crued. The phrase first appearing in pension legislation 
as part of Section 4(c), Public Law No. 304, 75th Congress, 
namely, that marriages may be proven as valid according 
to the law of the place where the ceremony was performed 
at the time thereof, would not appear to have been intended 
as a change of the prior practice, as witness the fact that 


i 



32 


in Public Law No. 514, 75th Congress, the Congress spe¬ 
cifically eliminated this phrase and restored the language 
of the statute with reference to proof of marriage to the 
form in which it had existed since 1882. 

It is, accordingly, my opinion that no significance need 
be given to the language in question in the adjudication of 
pension or compensation claims. 

JAMES T. BRADY. 

File attached. 

VETERANS ADMINISTRATION SERVICE LETTER 
ADMINISTRATOR’S OFFICE 

March 29, 1944. 

Subject: DETERMINATIONS RESPECTING DEPEND¬ 
ENCY, RELATIONSHIP AND AGE AND THE 
APPLICATION THEREOF TO CLAIMS FOR 
COMPENSATION, PENSION AND INSUR¬ 
ANCE. 

1. The policy of the Veterans Administration respecting 
determinations of dependency as contained in R. & P. 
R-1057 (A), (B), (C) and (D) and now applicable for the 
purpose of compensation or pension shall also be applicable 
for the purpose of insurance under the National Service 
Life Insurance Act of 1940 (Public No. 801, 76th Congress), 
as amended by Public No. 360 and No. 667, 77th Congress. 
Whenever the dependents claim service or the insurance 
service makes a determination as to the question of de¬ 
pendency of a mother or father of a veteran under the 
provisions of the regulation cited, such determination, sub¬ 
ject to appellate procedure, shall be binding upon the other 
service for any of the purposes mentioned unless the de¬ 
termination based on the evidence then of record was clearly 
and unmistakably erroneous or unless subsequent to the 
original determination the parent has remarried (see 
R. & P. R-1057 (E)) or a redetermination is indicated be¬ 
cause of a change in the dependency status. 
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2. Whenever the dependents claims service, or the insur¬ 

ance service in any claim based on service rendered on or 
subsequent to October 8, 1940, has accepted evidence as 
required by R. & P. R-1040 to 1056, inclusive, as sufficient 
for the purpose of establishing relationship or date of birth 
of a widow, a legitimate or legally adopted child of a vet¬ 
eran or relationship of a natural mother or father of a 
veteran, mother or father of a veteran through legal adop¬ 
tion, and of persons who within the meaning of existing 
laws have stood in loco parentis to a veteran, the other 
service shall accept the evidence as sufficient for the pur¬ 
poses mentioned in the absence of clear and unmistakable 
error. j 

3. Where evidence to establish proof of relationship and 
proof of age requested of a beneficiary of a policy of Na¬ 
tional Service Life Insurance is not readily available, the 
insurance service, in certain instances, will accept tenta¬ 
tively, subject to later submission of the further required 
edivence, the designation made by the insured and state¬ 
ments made by the beneficiary as to relationship and age 
on a properly executed claim on Form 355, and authorize 
payment of such insurance. In such instances, the bene¬ 
ficiary is informed that unless the necessary supporting 
evidence is not furnished within a reasonable period pay¬ 
ments may be suspended until the receipt of such confirma¬ 
tory evidence. The determination made by the insurance 
service in a claim adjudicated under this procedure shall 
not be accepted by the dependents claims service. 

4. Administrator’s Office Service Letter of January 11, 
1944, on the above subject, is hereby canceled. 

/s/ FRANK T. HINES, 
Administrator of Veterans Affairs. 

To All Regional Offices and Facilities 
with Regional Office Activities. 


I 
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APPENDIX B 

Calendar No. 735 

76th Congress, 1st Session Report No. 683 

Senate 

PROHIBITING THE USE OF THE MAILS FOR THE 
SOLICITATION OF THE PROCUREMENT OF DI¬ 
VORCES IN FOREIGN COUNRTIES. 

June 27 (legislative day, June 22), 1939.—Ordered to be 

printed. 

Mr. McKellar, from the Committee on Post Offices and Post 
Roads, submitted the following 

REPORT 

[To accompany S. 2245] 

The Committee on Post Offices and Post Roads of the 
Senate, to whom was referred the bill (S. 2245) to prohibit 
the use of the mails for the solicitation of the procurement 
of divorces in foreign countries, having considered said bill, 
beg leave to report same back to the Senate with the recom¬ 
mendation that it do pass. 

A letter from the Postmaster General to Hon. John N. 
Garner, President of the Senate, dated April 18, 1939, sets 
out very clearly the purpose of said bill, which letter is 
published in full as follows: 

Office of the Postmaster General, 
Washington, D. C., April 18, 1939. 

Hon. John N. Gabneb, 

President of the Senate. 

My Dear Mr. Garner: I am submitting herewith for your 
consideration with the recommendation that it be enacted, 
the proposed draft of a bill to prohibit the use of the mails 
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for the solicitation of the procurement of divorces in for¬ 
eign countries. 

During the past few years this Department has received 
many complaints from innocent victims of such alleged 
divorces as well as from a number of prominent members 
of the bar against persons offering for sale through the 
mails to residents of the United States foreign divorces, 
particularly those obtained in some of the states of Mexico. 
Fraud orders have been issued by the Department against 
a number of the operators of this scheme but in many in¬ 
stances considerable harm has been done by the time such 
action is accomplished in defrauding the public of sub¬ 
stantial sums of money as the price of such alleged di¬ 
vorces. Furthermore, parties to such alleged divorces are 
led to believe they can contract new valid marriages as a 
result of which criminal prosecution for bigamy has been 
had in some instances. 

It is a matter of great importance to the State that the 
marital status of its citizens be maintained for the benefit 
of the community at large and no foreign court should be 
permitted to dissolve the marriage relationship of persons 
over whom it has no jurisdiction and in whom it has no 
interest. The highest courts of this country have estab¬ 
lished by the great weight of authority that bona fide domi¬ 
cile or residence is essential to jurisdiction in divorce cases 
and that lacking such jurisdiction a valid divorce decree 
cannot be founded on mere consent of one or both parties 
thereto. . 

The enactment of the proposed measure is urgently rec¬ 
ommended as it would clear the mails of advertisements, 
letters, circulars, and other written and printed matter 
containing misrepresentations not only of fact but also of 
law, encouraging the obtaining of invalid divorces, and 
would tend to put an end to these corrupt practices which 
are contrary to good morals and the general welfare of 
society. 

On January 20, 1936, the House passed H. R. 8180, 
drafted by this Department on this same subject, and 
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again on August 2, 1937, the House passed H. R. 6961, but 
in both instances Congress adjourned before the bills 
reached final enactment. 

It has been ascertained from the Bureau of the Budget 
that this report is in accord with the program of the 
President. 

Very truly yours, 

JAMES A. FARLEY, 

Postmaster General. 

Your committee considers such legislation meritorious 
and the passage of the bill exceedingly important to the 
proper conduct of the affairs of the Post Office Department, 
and they recommend its passage. 

APPENDIX C 

House of Representatives 

76th Congress, 1st Session. Report No. 1370. 

PROHIBITING USE OF THE MAILS FOR SOLICITA¬ 
TION OF PROCUREMENT OF DIVORCES IN 
FOREIGN COUNTRIES. 

I 

July 27, 1939.—Committed to the Committee of the Whole 
House on the state of the Union and ordered to be printed 

Mr. Healey, from the Committee on the Judiciary, submitted 

the following 

REPORT 

[To accompany H. R. 6051] 

The Committee on the Judiciary, to which was referred 
the bill (H. R. 6051) to prohibit the use of the mails for 
solicitation of procurement of divorces in foreign countries, 
after consideration, reports the same favorably to the House 
with the recommendation that the bill do pass. 

This proposed legislation was favorably reported by 
the Judiciary Committee both in the Seventy-fourth and 
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the Seventy-fifth Congresses. Each time it passed the 
House, but failed to reach final enactment before ad¬ 
journment. 

The bill is recommended by the Post Office Department. 

It closes the mails to the business of soliciting the pro¬ 
curement of divorces in foreign countries. Violation of 
the act is punishable by a fine of not more than $5,000, or 
imprisonment for not more than 5 years, or both. 

i 

General Statement 

For a number of years the United States mails have been 
used to spread throughout the country the false propa¬ 
ganda that legal, complete, and absolute divorces, valid and 
binding everywhere, could be obtained by mail in certain 
States of the Republic of Mexico by residents and citizens 
of the United States without either spouse appearing or 
being domiciled in the jurisdiction of the tribunal purport¬ 
ing to grant the divorce decree. This abuse of the mails 
has continued, although fraud orders have been issued by 
the Post Office Department in several instances, until thou¬ 
sands of void and even fraudulent “mail-order” divorce 
decrees are issued annually. 

The American Bar Association has endeavored to end 
the practice by enforcing its canons of professional ethics; 
and by appointing committees to confer with the proper j 
authorities and draft laws designed to eradicate the evil. 
The United States Consular Service in Mexico has taken 
all proper steps to advise interested parties of possible j 
frauds connected with divorce decrees issued in Mexico,! 
as is evidenced by the following letter introduced at the 
Seventy-fourth Congress committee hearing by the ad¬ 
dressee, chairman of the special committee appointed by 
the American Bar Association to appear and advocate pas¬ 
sage of the pending bill: 
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American Consular Service, 

i 7 

Mexico City, Mexico, August 13, 1934. 

Joseph F. O’Connell, 

Boston, Mass. 

Sir: I have received your letter of August 4, 1934, in 
which you request information with regard to the divorce 
situation in Mexico, explaining that this matter is to be 
taken up at the next meeting of the American Bar Associa¬ 
tion on August 23. 

In the early part of this year it was discovered that cer¬ 
tain individuals here had been issuing to American citizens 
certificates of divorce that had never been before the courts 
of Morelos, where the easy divorces are obtained in this 
section. This fraud had been perpetrated by obtaining 
extra copies of one legitimate divorce from the* courts and 
removing the last page, which contained signatures of the 
judge, of the governor of the State, and the seal of the 
court, and attaching it to a false certificate copied from the 
original divorce with only a change of the names. This was 
easy because it is the custom of the courts here to sew 
together all the pages of a document with needle and thread 
only. 

These fraudulent divorces, having the appearance of a 
legitimate divorce, had been authenticated at this office. 

The discovery of this fraud raised the question of the 
mail-order-divorce situation in general. Because the Mexi¬ 
can divorce certificate, it is understood, is issued in Spanish, 
the recipients of divorce decrees issued here place more 
reliance upon the consular authentication than they should; 
therefore, with the approval of the Department of State, 
this office adopted and recommended to the other consular 
districts in Mexico under its jurisdiction an amended form 
of authentication of the signatures to divorce decrees, a 
copy of which is attached. You will note that besides a 
very plain statement showing that the consular authentica¬ 
tion does not in any way establish the validity of a divorce 
decree, it also contains summaries of two decisions of the 
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Supreme Court of Mexico laying down certain principles 
of law with regard to residence and service upon the de¬ 
fendant. . 

In Mexico, as in the United States, only a competent 
court can determine the validity of a divorce. The supreme 
court, as a court of appeals, makes decisions upon any of 
those cases which are referred to it for reference but, as 
an attorney, I do not need to point out to you the significance 
of the decision of a kind quoted in the attached authenti¬ 
cation. 

I enclose a “Memorandum Re Divorces in Mexico’’ which 
may be of interest to you. It is significant that Attorney 
Arcovedo Guillermo, of this city, in a newspaper interview 
given to the Mexican press on August 10, 1934, pointed out 
that in most of the divorce cases arising before the courts 
of Mexico the parties to the action had reached an agree¬ 
ment in advance in regard to their divorce. 

This office is compiling, with the cooperation of the firm 
of Basham & Ringe, attorneys, located at Edificio La 
Nacional, Avenida Juarez y San Jua de Letran, Mexico 
City, D. F., a list of decisions of the Supreme Court of 
Mexico upon divorce cases for the Department of State in 
Washington and it is believed that the Department of State 
will have no objection to furnishing such information to the 
American Bar Association. 

Very truly yours, 

THOMAS D. BOWMAN, 
American Consul General. 

The United States Department of Justice has functioned 
within the limits of existing laws, but it is recognized that 
said laws are wholly inadequate to deal with the problem. 
The bill designates as nonmailable all written or printed 
matter sent through the mails for the purpose of inducing 
any person to resort to the courts of a foreign country to 
obtain a divorce, and makes it an offense for anyone to use 
the mails for the transmission of such nonmailable data. 
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The Judiciary Committee considers this a proper subject 
for congressional action. It is fundamental that the Gov¬ 
ernment has an interest in maintaining the marriage status 
of its citizens and residents. *‘No nation has ever risen 
above its moral conceptions of the solemnity of the mar¬ 
riage vows and contracts.” In fact, the marital status 
of parties, being a matter of public interest and controlled 
by the sovereign will for the benefit of the community at 
large, cannot be dissolved by the mere act or consent or 
collusion of the parties, and the State is an implied party 
to all suits for divorce. 

The highest courts of this country have established by 
the great weight of authority that bona fide domicile or resi¬ 
dence is essential to jurisdiction in divorce causes, and that 
a valid divorce decree cannot be founded on a simulated 
domicile or residence (not to mention complete absence 
from the jurisdiction) undertaken for the purposes of se¬ 
curing such a decree. 

Langewald v. Langewald (234 Mass. 269; 39 A. L. R. 677). 

Haddock v. Haddock (201 U. S. 502; 5 Ann. Cases 1). 

Bruguiere v. Bruguiere (172 Cal. 199; Ann. Cases 1917 E. 

122 ). 

Warren v. Warren (15 Pac. (2d) 556). 

19 Corpus Juris, page 370, and cases cited. 

Moreover, court decisions are abundant that such divorce 
decrees, even if obtained by consent of the parties, would 
not protect children born of a subsequent marriage from 
the question of legitimacy, would not solve the devolution 
of properties of the parties dying intestate, would not pre¬ 
serve the sanctity of marriage, and would not be binding on 
the public. 

A large number of the States of the Union have declined 
to recognize these so-called mail-order divorces. The Su¬ 
preme Court of Mexico has rendered decisions reversing 
divorce decrees by its State courts and has established 
certain principles of law in regard to residence and service 
that appear to make it impossible to obtain valid divorce 
decrees in Mexico by mail. Advertising to procure di- 
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vorces is prohibited by the laws of several States of the 
United States; and the pending” hill, if enacted, will 
strengthen the enforcement of such statutes, clear the mails 
of circulars, pamphlets, forms, letters, and other similar 
matter containing misrepresentations of law and encourag¬ 
ing the obtaining of invalid divorces, and will tend to put an 
end to these corrupt practices which are contrary to good 
morals and the welfare of society. 


☆ U.S. GOVERNMENT PRINTING OFFICE 1»4<-790OG3/P.O. •» 
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IV. By failing to object at the proper time, the ap- i 
pellee waived her objection that the appellant ' 

could not attack the validity of the appellee’s j 
marriage to the insured _ 13 

Conclusion _ 115 
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The jurisdiction of this court is based on the District of 
Columbia Code (1940), Tit. 17, § 101; Act of June 7, 1924, 
§ 19,43 Stat. 612, as amended, 38 U. S. C. § 445. 

STATEMENT OF CASE 

The appellee claims that she is the lawful widow of 
Charles Richard Snyder who died on March 10,1946, while 
on active duty with the United States Navy. At the time 
of his death, two contracts of insurance issued under the 
provisions of the National Service Life Insurance Act, each 
in the amount of $5,000, were in full force and effect, naming 
Madeleine Ursula Snyder, the appellee, as beneficiary, and 
Dorothy Helen Reul, the appellant, as the contingent ben¬ 
eficiary. The Veterans’ Administration refused to pay the 
claim to appellee on the ground that she was not the 
lawful widow of the deceased veteran. She thereupon 
brought suit against the United States, and the latter had 
Dorothy Helen Reul joined as third-party defendant. 

The parties entered into a stipulation of facts (R. 20) 
which states, in substance, that the appellee married one 
James John Ford on October 3, 1937, and lived with him 
in New Jersey from then until November 15, 1944, when 
they separated, the husband going to Florida but the appel¬ 
lee remaining in New Jersey. On April 26,1945, the appellee 
and Ford, appearing through attorneys, filed suit for di¬ 
vorce in the First Civil Court of the Bravos District, State 
of Chihuahua, Republic of Mexico, and a decree was granted 
on the following day, April 27,1945. Neither the appellee 
nor Ford was a resident of, nor domiciled in, Mexico at any 
time prior to or during these divorce proceedings. 

It was further stipulated that on July 3, 1945, the 
appellee participated in a marriage ceremony with Charles 
Richard Snyder at Elkton, Maryland (R. 21). Both were 
residents of New Jersey at the time of this ceremony. 
Thereafter, they lived together in New Jersey until March 
10, 1946, when Charles Richard Snyder died. Ford was 
alive at the time of Snyder’s death. 
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It was further stipulated that, on April 17,1942, Charles 
Snyder was granted a $5,000 National Service Life In¬ 
surance policy. On June 1, 1943, he was granted another 
$5,000 policy of the same kind. In both policies, he named 
his mother, Annie Snyder, as principal beneficiary, and 
his sister, Dorothy Helen Reul, as contingent beneficiary 
(R. 22). On August 28, 1945, Charles Snyder executed 
changes of beneficiaries in both policies, making the ap¬ 
pellee, described as wife, principal beneficiary, and leaving 
Dorothy Helen Reul, the appellant, as contingent benefi¬ 
ciary. At the time of Snyder’s decease, both policies were 
in full force and effect under premium-paying conditions. 
Annie Snyder, originally designated as principal benefi¬ 
ciary, predeceased the insured, having died on July 13, 
1945. 

In a deposition taken on December 17, 1947, James John 
Ford testified that he had not obtained any divorce from 
the appellee in any court of the United States, or elsewhere, 
since the aforementioned Mexican proceeding (R. 45). Ap¬ 
pellee testified to the same effect (R. 53). There were no 
children of the marriage (R. 47). 

The court below made findings in accordance with the 
foregoing stipulation, including findings that at the time 
of the appellee’s marriage to insured, her marriage to her 
first husband, James John Ford, had not, and has never 
since, been terminated by any court having jurisdiction of 
the marital res, and that the appellee’s first husband was 
living when the insured died (R. 58). The court concluded, 
however, that the appellee’s second marriage was merely 
voidable, and that the appellant was not the proper party 
to make the attack (R. 55, 59). Judgment was rendered 
for the appellee (R. 60). 
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« 


STATUTE INVOLVED 

* _ •’ 

The statutory provision on which this action is based 
is the Act of July 11,1942, c. 504, § 8, as amended, 56 Stat. 
657,38 U. S. C. A. § 802 (g)— 

“The insurance shall be payable only to a widow, 
widower, child (including a stepchild or an illegitimate 
child if designated as beneficiary by the insured), 
parent, brother or sister of the insured. The insured 
shall have the right to designate the beneficiary or 
beneficiaries of the insurance, but only within the 
classes herein provided, and shall, subject to regula¬ 
tions, at all times have the right to change the bene¬ 
ficiary or beneficiaries of such insurance without the 
consent of such beneficiary or beneficiaries but only 
within the classes herein provided; Provided , That the 
provisions of this subsection as to the restricted per¬ 
mitted class of beneficiaries shall not apply to any 
national service life-insurance policy maturing on or 
after August 1, 1946.” 

STATEMENT OF POINTS 

1. The court erred in holding that the second marriage 
of the appellee was not polygamous; 

i 

2. The court erred in holding that the law of New 
Jersey may not be applied to determine the validity of 
the appellee’s second marriage; 

3. The court erred in holding that the validity of the 
second. marriage of the appellee is to be determined by 
the law of Maryland; 

4. The court erred in holding that the second marriage 
of the appellee could not be attacked collaterally; 

5. The court erred in holding that the marriage of the 
appellee to the insured could not be attacked, despite the 
failure of the appellee to make timely objection to such 
an attack. 
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6. The court erred in holding that the appellee is the 
widow of the insured and falls under a permitted class of 
beneficiary. 

SUMMARY OF ARGUMENT 

I 

The appellee cannot recover the proceeds of the National 
Service Life Insurance policies involved herein, because 
she was never validly married to the insured, was not his 
widow, and is not within the permitted classes of bene¬ 
ficiaries. | 

The appellee’s Mexican mail-order divorce was invalid 
because the parties thereto admittedly were never domi¬ 
ciled in Mexico. When the appellee shortly thereafter 
married the insured, her marriage was polygamous because 
she already had a living, undivorced husband. 

It is the general rule that the validity of a polygamous 
marriage is determined by the law of the domicile of the 
parties. The domicile of both parties to the second mar¬ 
riage was New Jersey. Under the law of New Jersey, a 
polygamous marriage is void db initio. No proceedings 
are necessary to declare it null and void and the marriage 
is subject to collateral attack in any proceeding. 

There is no bar to proving in this case the invalidity of 
the appellee’s second marriage. The contention that the 
law of Maryland bars such proof in a case of this kind is 
not valid because, first, the law of Maryland does not gov¬ 
ern this case; second, even if it did, the law of Maryland 
does not prohibit an attack on the validity of a marriage 
by third parties after the death of one of the spouses, 
where the purpose of the attack is to determine property 
rights; and, third, the appellee waived her right to object 
to the attack on her second marriage because she did not 
raise the issue before trial or during presentation of evi¬ 
dence bearing on the invalidity of that marriage. 
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Since the appellee, as the designated principal benefici¬ 
ary, does not fall within the permitted classes of bene¬ 
ficiaries, judgment must be for the appellant, Dorothy 
Helen Reul, sister of the insured, who was named by him 
as the contingent beneficiary of his policies. 

ARGUMENT 

I. 

The Marriage of the Appellee to the Insured Was Polyg¬ 
amous. 

The lower court found it “reasonable to assume” that 
the appellee’s Mexican mail-order divorce was invalid 
(R. 55, 59). The reasonableness of the assumption is in¬ 
contestable. It was stipulated by the parties (R. 21), and 
found by the court below (R. 57, 58), that neither the ap¬ 
pellee nor her husband was resident or domiciled in 
Mexico at the time of the divorce. Such divorces are uni¬ 
versally invalid in this country: Gorman v. Gorman, 70 
App. D. C. 4,102 F. 2d 272; Reik v. Reik, 112 N. J. Eq. 234; 
Greenspan v. Greenspan, 19 N. J. Misc. 153, 18 A. 2d 283; 
Roach v. Jurchak, 182 Md. 646; Walker v. Walker, 125 Md. 
649,664; 143 A. L.R. 1312. 

Consequently,. when the appellee proceeded to marry 
the insured, the first marriage being still in effect, her 
second marriage was polygamous. The authorities appear 
to be unanimous in support of the position taken here. 
For example, it is declared in Bishop, Marriage, Divorce, 
and Separation, § 714, 

“The offence of having at one time two husbands 
or wives, the one de jure and other de facto, is often 
or commonly termed bigamy, though equally well des¬ 
ignated by the broader word ‘polygamy’. And the lat¬ 
ter has been considered to be, and it certainly is, the 
more appropriate . . . [Polygamy] as understood in 
our criminal law . . . consists of an entering in form 
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into a marriage, by one having a husband or wife* 
with another person.” 

See, also, Schouler, 6th ed., vol. 2, Marriage , Divorce , Sepa¬ 
ration and Domestic Relations, p. 1386. 

i 

The criminal statutes of the United States define polyg¬ 
amy in the same way. Section 313 of the U. S. Criminal 
Code (18 U. S. C. A. § 513) provides, I 

“ Polygamy. Every person who has a husband or 
wife living, who marries another, whether married or 
single, and any man who simultaneously, or on the 
same day, marries more than one woman, is guilty of 
polygamy, and shall be fined not more than $500 and 
imprisoned not more than five years. This section 
shall not extend to any person by reason of any former 
marriage whose husband or wife by such marriage 
shall have been absent for five successive years, and is 
not known to such person to be living, and is believed by 
such person to be dead, nor to any person by reason 
of any former marriage which shall have been dis¬ 
solved by a valid decree of a competent court, nor to 
any person by reason of any former marriage which 
shall have been pronounced void by a valid decree of 
a competent court, on the ground of nullity of the « 
marriage contract.” R. S. §5352; Mar. 22, 1882, c. 
47, § 1, 22 Stat. 30; Mar. 4,1909, c. 321, § 313, 35 Stat. 
1149. ; 

In a discussion of this statute, in Reynolds v. U. S., 98 
U. S. 145, 164, the Supreme Court declared, 

“ Polygamy has always been odious among northern 
and western nations of Europe, and, until the establish¬ 
ment of the Mormon Church, was almost exclusively 
a feature of the life of Asiatic and of African people. 
At common law, the second marriage was always void 
(2 Kent, Com. 79) and from the earliest history of 
England polygamy has been treated as an offence 
against society.” 

Other decisions in which polygamy is defined in the same 
manner are, Cannon v. U. S., 116 U. S. 55, 73, 74; People 
v. Devine , 185 Mich. 50,52,151 N. W. 646; State v. Arming- 
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ton, 25 Minn. 29, 38; Toner ay v. Budge, 14 Ida. 621, 655, 
95 P. 26, 38; Pitts v. State, 147 Ga. 801, 95 S. E. 706, 707. 

Common usage supports this definition. Webster’s New 
International Dictionary, defining polygamy, states, “Usu¬ 
ally a marriage of a man to more than one woman . . . 
Opposed to monogamy.” 


n. 

The Validity of the Appellee’s Polygamous Marriage 
Is Determined in Accordance with the Law of Her Domi¬ 
cile—the State of New Jersey. 

The general rule, of course, is that the validity of a 
marriage is determined by the law of the state where it 
is celebrated, Maryland in this instance. However, there 
are well recognized exceptions to this rule, one being polyg¬ 
amous marriages. The rule in this respect is stated as 
follows, in Restatement, Conflict of Daws, 

“§132. A marriage which is against the law of 
the state of domicil of either party, though the re¬ 
quirements of the law of the state of celebration have 
been complied with, will be invalid everywhere: 

“(a) polygamous marriage . . . 

“Comment c: 

“By polygamous marriage is meant any marriage 
where one of the parties has a living undivorced spouse, 
even though that party in good faith believes other¬ 
wise. Whether a marriage comes within the rule stated 
in clause (a) ... is to be determined by the law of the 
domicil or domicils of the parties ... 

“Comment d: 

“It is not necessary that a marriage described in 
this Section offend a strong policy of the domicil of 
both parties to render it invalid. It is invalid if it 
offends, in the respects enumerated, the policy of the 
domicil of either of the parties thereto.” 
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Some of the cases supporting the stated rule are Osoenach 
v. Watkins, 235 Ala- 564,180 So. 577; Goldman, v. Dithreick, 
131 Fla. 408, 179 So. 715; Fensterwald v. Burk, 129 Md. 
131,137,98 AtL 358,3 A. L. R. 1562, § 121; Adams v. Adams, , 
154 Mass. 290, 28 N. E. 260; In re Miller’s Est., 239 Mich. 
455, 214 N. W. 428; Eggers v. Olson, 104 Okl. 297, 231 Pac. 
483; In re McLaughlin’s Est., 314 Pa. 574, 172 AtL 107; 
Pennegar v. State, 87 Term. 244, 10 S. W. 305; Heftinger 
v. Heflinger, 136 Va. 289,118 S. E. 316, 32 A. L. R. 1088; In 
re Cannon’s Est., 266 N. W. 918. See, also, 35 Am Jur., 
Marriage, § 120; Beale, The Conflict of Laws, Vol. 2, p. 687, 

The appellee and the insured were domiciled in New 
Jersey. The appellee had lived in New Jersey continu¬ 
ously for many years before her second marriage, was 
living there at the time of her second marriage, and con¬ 
tinued to live in New Jersey thereafter (R. 21, 52). Under 
the law of New Jersey, the appellee’s second marriage was 
a nullity because she had, at the time of that marriage, a 
living, undivorced spouse. It was void ab initio, and no 
decree of nullity is necessary to declare it so: Ysern v. 
Harter, 94 N. J. Eq. 135, 118 AtL 774; Tyll v. Keller, 95 
N. J. Eq. 426, 120 AtL 6; Rooney v. Rooney, 54 N. J. Eq, 
231, 34 AtL 682; Dunn v. O’Day, 18 N. J. Misc. 679, 680, 
16 A. 2d 195; In re De Conza’s Est., 13 N. J. Misc. 41,176 
AtL 192. 

It should be noted that the rule regarding the validity 
of polygamous marriages is frequently stated more broadly 
than above set forth. In Loughran v. Loughran, 292 U. S. 
216, a case which arose in the District of Columbia, the 
court declared, p. 223, i 

“Marriages not polygamous or incestuous or other¬ 
wise declared void by statute will, if valid by the law 
of the state where entered into, be recognized as valid 
in every other jurisdiction.” i 
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The rule as thus stated has very substantial support. The 
same conclusion is reached after an extensive and well 
documented discussion in Taler v. Oakwood Smokeless Goal 
Corp., 173 Va. 425, 4 S. E. 2d 364; Fredermald v. Freden- 
wald, 57 App. D. C 13, 16 F. 2d 509. See, also, Keezer, 
Marriage and Divorce, § 10; Bishop, Marriage, Divorce, 
and Separation, 359; Tiffany, Persons and Domestic Rela¬ 
tions, 46; Schouler, Marriage, Divorce, Separation and 
Domestic Relations, 6 ed., vol. 2, p. 1353; 127 A. L. R. 437; 
74 A. L. R. 1533. 

The District of Columbia has a strong policy against 
such marriages. It provides by statute (D. C. Code 1940, 
Tit. 30, § 101) that, 

“The following marriages are prohibited in the Dis¬ 
trict of Columbia and shall be absolutely void ab initio, 
without being so decreed, and their nullity may be 
shown in any collateral proceedings, namely: 

• • • 

“Third. The marriage of any persons either of 
whom has been previously married and whose previous 
marriage has not been terminated by death or a decree 
of divorce.” 

In view of this categorical prohibition of marriages such 
as the appellee’s second marriage, the courts of the District 
may deny any recognition to the second marriage of 
the appellee and may properly permit a showing of the 
nullity of that marriage in this proceeding. 

In any event, whether we apply the narrower rule as 
first stated above, or the broader rule as last stated, it is 
clear that the second marriage of the appellee should not 
be recognized in this proceeding, regardless of the law of 
Maryland. 
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m. 

Even if the Law of Maryland, the Place Where the 
Appellee’s Second Marriage Was Celebrated, Is Applied, 
the Invalidity of That Marriage May Be Shown in This 
Suit to Determine Who Is Entitled to Take the Proceeds of 
the Insurance Policies Herein. 


The appellee claims that the Maryland law must be 
applied in this case; that, under that law, her second mar¬ 
riage was voidable, not void; and that its validity may not 
be attacked collaterally for any purpose by persons not 
parties to the second marriage. Even if we assume, ar¬ 
guendo, that the Maryland law must be applied to determine 
the validity of the marriage, the appellant submits that the 


appellee’s interpretation of that law is not tenable. 


The appellee’s contention is based on a Maryland statute, 
Ann. Code of Maryland, 1939, Art. 62, § 16, which provides: 


“The circuit court for the several counties and the 
superior court of Baltimore City may, upon petition of 
either of the parties, inquire into, hear and determine 
and the circuit court for the several counties and the 
criminal court of Baltimore, on indictment, may in¬ 
quire into, hear and determine the validity of any 
marriage and may declare any marriage contrary to 
the table in this article, or any second marriage, the 
first subsisting, null and void;” 

i 

As interpreted by the courts of Maryland, the effect of 
that statute is to prevent third parties from making a direct 
attack on a marriage to have it declared null and void: 
Ridgely v. Ridgely, 79 Md. 298. But Maryland cases are 
also clear that a marriage may be attacked collaterally for 
the purpose of determining property rights of third parties. 


The latter rule was first discussed at length in an early 
leading case, Fornshill v. Murray, 1 Bland’s Chancery 
Reports 479 (Maryland), where the court declared, in 
conclusion, p. 484, that, 


i 
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“. . . [wherever] the validity of a marriage or the 
legitimacy of a party forms a component part of the 
matter in controversy, it becomes indispensably neces¬ 
sary that the court should inquire into and determine 
upon that fact, as well as every other part of the 
case; . . 

This principle has been consistently applied by Maryland 
courts since then: MitcheU v. Frederick , 1&6 Md. 42, 46; 
Schaeffer v. Richardson , 125 Md. 88; Bowman v. Little, 
101 Md. 273. In all of these cases third parties were 
attacking the validity of a marriage where one or both of 
the spouses had died and the claimants were seeking to 
determine their property rights. These cases make it 
clear that in order to sustain their claim it is not necessary 
that there be any prior decree of nullity. For example, in 
Schaeffer v. Richardson, supra, p. 92, the court declared, 

“(If) the first marriage was existing at the time 
James W. McGuire contracted the second there can 
be no question that the last marriage was void;’’ 

The Maryland courts insist, of course, that the invalidity 
of the second marriage be established by strong and con¬ 
vincing evidence. In the present case, there can be no 
doubt on this point, and the court below found that the 
marriage of the appellee and her first husband had not 
been dissolved (R. 59). 

Furthermore, the law of Maryland supports the prop¬ 
osition that the validity of a polygamous marriage is 
determined by the law of the domicile of the parties: Fen- 
sterwald v. Burk, 129 Md. 131,137. 

In this case, too, a third party was attacking the validity of 
a marriage where one of the parties had died and the 
claimant was asserting his property rights. Here again, 
the Maryland statute above cited was not considered to 
be a bar to the attack. 

We submit, therefore, that the law of Maryland does 
not prevent a collateral attack on the appellee’s second 
marriage for the purpose of determining who is entitled 
to the proceeds of the insurance policies herein. 
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IV 

By Failing to Object at the Propert Time, the Appellee 
Waived Her Objection That the Appellant Could Not 
Attack the Validity of the Appellee’s Marriage to the In¬ 
sured. 

Even if we assume, arguendo, that the Maryland stat¬ 
ute above discussed would constitute a bar to proof herein 
of the appellee’s invalid second marriage, the failure of the 
appellee to take timely objection constitutes a waiver of 
any defense based on that statute. 

In the answer filed by the appellant, she specifically al¬ 
leged that at the time of the alleged marriage of the appel¬ 
lee to Charles Snyder, the insured, the appellee was already 
married to James John Ford, and that that marriage had 
never been dissolved; it was also specifically alleged that j 
the Mexican divorce between the appellee and James John ; 
Ford was invalid (R. 9). At that stage of the proceed¬ 
ings, the issue could clearly have been raised as to whether 
or not, under the Maryland statute, the appellant could 
attack the validity of the appellee’s second marriage. The 
adequacy of the pleadings could have been tested, for ex¬ 
ample, by a motion for judgment on the pleadings, or a 
motion for summary judgment. Cf. Denting v. Turner, 63 
F. Supp. 220. Having failed to test the pleadings, the ap¬ 
pellee must be held to have waived any defense based on 
that statute: Rule 12(h), Federal Rules of Civil Pro¬ 
cedure, 28 U. S. C. A. foil § 723. 

Rule 12 (h) states, in part, that “a party waives all i 
defenses and objections which he does not perfect either 
by motion as hereinbefore provided or, if he has made no 
motion, in his answer or reply, except (1) that the defense 
of failure to state a claim upon which relief can be 
granted, the defense of failure to join an indispensable : 
party, and the objection of failure to state a legal defense 
to a claim, may also be made by a later pleading, if one is 
permitted, or by motion for judgment on the pleadings 


! 
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or at the trial on the merits . . This Rule was in¬ 
tended to provide that any defense or objection permitted 
to be made by motion at the option of a party, and which 
is not raised either by motion or by answer or reply, will 
be deemed to have been waived: Philips v. Baker, 121 F. 
2d 752, cert, denied, 314 U. S. 688; Cyclopedia of Federal 
Procedure, VoL 5, § 1502. The appellee contends, in effect, 
that the appellant was either not the proper party to 
raise an attack on the second marriage of the former, or 
lacks the capacity to raise the issue. However her objec¬ 
tion be stated, her failure to raise it before trial should 
be deemed a waiver thereof: Troustine v. Bauer, Pogue & 
Co., Inc., 144 F. 2d 379,382. 

Not only did the appellee fail to raise any objections 
on this score prior to the trial, but she likewise failed to 
object to any of the evidence showing the invalidity of her 
second marriage. She entered into a stipulation of fact 
through her counsel in which she admitted all the facts 
necessary to determine that her Mexican divorce was in¬ 
valid (R. 20-22). This stipulation was completely uncon¬ 
ditional and reserved no objections to the admissibility of 
such evidence. The unconditional stipulation concerning 
the facts of the appellee’s divorce must, in itself, be 
deemed a waiver of any objection to the admissibility and 
probative force of the facts therein agreed upon: Hill et al 
v. Federal Trade Commission, 124 F. 2d 104,106; Andrews 
et al v. St. Louis Joint Stock Land Bcmk, etc., 127 F. 2d 
799, 804; Wigmore on Evidence, 3rd ed., Vol. 9, § 2592. 

Oral testimony was also introduced bearing on the valid¬ 
ity of the Mexican divorce, but at no time was objection 
made by the appellee. The appellee’s first husband gave 
evidence by deposition on the subject (R. 45-47); the ap- 
appellee testified in her own behalf on the matter (R. 
49-53). The appellee never questioned the admissibility of 
evidence tending to show that the appellee’s first marriage 
had not been dissolved. 
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Consequently, even if there is any force to the appellee’s 
contention that the Maryland statute bars proof in this 
case of the invalidity of her second marriage, which we j 
deny, the appellee has waived any objections to which she 
might have been entitled by failing to raise her objections : 
before trial, by stipulating unconditionally all facts neces¬ 
sary to establish the invalidity of her second marriage, and 
by offering oral testimony of her own on the matter. The 
court below, therefore, erred in basing its judgment on the 
premise that the appellee had objected to consideration of 
the validity of the appellee’s second marriage. 


CONCLUSION 

i 

The judgment of the court below that the appellee should 
recover the proceeds of the National Service Life Insur¬ 
ance policies sued upon herein, and that ten per centum 
(10%) should be paid to her attorney of record, is errone¬ 
ous and should be reversed. The court below should be 
directed to enter judgment for the appellant, Dorothy 
Helen Reul, and that ten per centum (10%) of the proceeds 
of said policies should be paid to her attorney of record. 

Respectfully submitted, 

Benjamin C. Sigal 

1129 Vermont Ave., N. W., ! 

Washington, D. C. 

Attorney for Dorothy 
Helen Reul, AppelUmt j 
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District of Columbia Circuit 

No. 9848 

United States of America, Appellant, 

vs. 

Madeleine Ursula Snyder, Appellee. 

No. 9849 

Dorothy Helen Reul, Appellant, 

vs. 

Madeleine Ursula Snyder, Appellee. 

Appeals From Judgment of the District Court of the 
United States for the District of Columbia 


JURISDICTIONAL STATEMENT 

! 

In this action to recover the proceeds of National Service 
Life Insurance policies, the United States of America, the 
insurer-defendant below, and Dorothy Helen Reul, the con¬ 
tingent beneficiary-third party defendant below, appeal 
from a judgment for $10,000 entered in favor of Madeleine 
Ursula Snyder, the principal beneficiary-plaintiff below, by 
the United States District Court for the District of Colum¬ 
bia after a trial without a jury. 
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The suit was instituted in the District Court against the 
appellant, United States of America, by the appellee, after 
“disagreement” between her and the Veterans’ Adminis¬ 
tration with regard to her status as the permissible prin¬ 
cipal beneficiary under National Service Life Insurance 
policies. The appellant, United States of America, filed 
answer admitting its liability on the policies and, in order 
to avoid a multiplicity of suits and the possibility of being 
subjected to double liability, requested the District Court 
to interplead appellant, Dorothy Helen Reul, the contingent 
beneficiary named in the policies. The request was granted. 
The District Court had jurisdiction over the suit by reason 
of the Act of July 11, 1942, C. 504, Sec. 6, 56 Stat. 657, as 
amended, 38 U. S. C. A. 817 and the Act of June 7, 1924, 
Sec. 19, 43 Stat. 612, as amended, 38 U. S. C. A. 445. 

The appellate jurisdiction of this Court is conferred by 
Title 17, Section 101, District of Columbia Code, 1940; Act 
of July 11, 1942, C. 504, Sec. 6, 56 Stat. 657, as amended, 
38 U. S. C. A. 817; Act of June 7,1924, Sec. 19,43 Stat 612, 
as amended, 38 U. S. C. A. 445; and Act of March 3,1887, 
24 Stat. 505, 507, 28 U. S. C. A. 765. 

COUNTER-STATEMENT OF CASE 

The STATEMENT OF THE CASE in the brief for the 
appellant, Dorothy Helen Reul, and in the brief for the ap¬ 
pellant, The United States of America, when read together 
present most of the facts and some facts which are not in 
this case. The presentations are made in manners which 
not only obscure the strong equities of the appellee’s posi¬ 
tion, but also fail to reflect the innate justice embodied in 
the Report of the Commissioner of Veterans’ Cases and in 
the decision of the District Court. For this reason the 
appellee is compelled to restate the basic facts in this case 
below. 
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In March, 1945, Chief Pay Clerk, Charles Richard Snyder, 
had been an enlisted man and officer in the regular Navy 
for approximately 18 years. (R-2). He was then stationed 
at the Naval Air Station, Lakehurst, New Jersey, and was 
expecting overseas dnty orders. Before going overseas he 
desired to marry Mrs. Madeleine Ursnla Ford, who was 
working at the Naval Station and separated from her 
husband, Mr. James John Ford. In order to place herself 
in a position legally to marry Snyder, Mrs. Ford upon 
the advice of the Legal Officer at the Naval Station, ob¬ 
tained a Mexican divorce from Mr. Ford (R-49, 50). 
While both Mr. and Mrs. Ford were represented by attor¬ 
neys in Mexico during the divorce proceedings, neither of 
the parties had ever been residents of or domiciled in that 
country and Mrs. Ford was then a resident of and domi¬ 
ciled in New Jersey. (R-21). 


After the Mexican Court Divorce decree had become final, 
Snyder obtained leave from the Naval Station, took Mrs- 
Ford to Maryland and entered into a ceremonial marriage 
with her in that state on July 3, 1945. (R-21, 30, 53). 

Ten days later Snyder’s mother who had been named as 
principal beneficiary of his National Service Life Insur¬ 
ance policies died. (R-22, 33, 39). Shortly thereafter Sny¬ 
der changed beneficiaries of his policies, substituting 
“Madeleine Ursula Snyder, wife” for his deceased mother 
as principal beneficiary and leaving “Dorothy Helen Reul” 
as the contingent beneficiary. (R-22, 36, 42) 

The Snyders lived together as man and wife and con¬ 
tinued to be residents of and domiciled in New Jersey until 
March 10,1946, the date of his death. (R-21, 22). Both of 
them regarded themselves as lawfully married. (R-55). 


While Snyder lived, Dorothy Helen Reul recognized Mrs. 
Snyder as the lawful wife of her brother. Not until after 
his death, did she allege that Mrs. Snyder had not been the 
lawful wife of her brother. She then made this allegation 


in an effort to deprive Mrs. Snyder of the proceeds of in- 


r 
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surance which Snyder had bought for the support of his 
wife in case of his death, and in an effort to deprive Mrs. 
Snyder of the personal property to which she was entitled 
as the intestate’s “widow”. (R-5 and Opinion of Ocean 
County Orphans’ Court, In The Matter of the Estate of 
Charles R. Snyder, Deceased, consulted as an authority by 
the District Court (R-55) and subsequently filed with this 
Court in support of MEMORANDUM OF POINTS IN OP¬ 
POSITION TO MOTION FOR EXTENSION OF TIME 
TO FILE APPELLANT’S BRIEF). 

While James John Ford’s deposition was taken on De¬ 
cember 17, 1947 by appellant, United States of America, 
and he testified therein that he had not obtained any divorce 
from the appellee in any court of the United States, or 
elsewhere, since the aforementioned Mexican divorce pro¬ 
ceedings (R-45), such testimony was not introduced in 
evidence during the trial in the District Court (R-48 to 62). 

QUESTION PRESENTED 

Is the appellee, who obtained a Mexican divorce from her 
first husband after court proceedings in Mexico to which he 
made himself a party, but at a time when she was a resident 
of and domiciled in New Jersey and he was a resident of 
and domiciled in Florida, and who thereafter entered into 
a ceremonial marriage with a second husband in Maryland, 
the “widow” of the deceased second husband within the 
meaning of the National Service Life Insurance Act of 
July 11, 1942, C. 504, Sec. 8, 56 Stat. 657, as amended, 38 
U. S. C. A. 802(g), so as to be within the “restricted per¬ 
mitted class” of beneficiaries of said Act? 

STATUTE INVOLVED 

The statutory provision under which the above noted 
“disagreement arose” is the Act of July 11, 1942, C. 504, 
Sec. 8, 56 Stat. 657, as amended, 38 U. S. C. A. 802 (g): 
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*'‘The insurance shall be payable only to a widow, 
widower, child (including a stepchild or an illegitimate 
child if designated as beneficiary by the insured), 
parent, brother or sister of the insured. The in¬ 
sured shall have the right to designate the beneficiary 
or beneficiaries of the insurance, but only within the 
classes herein provided, and shall, subject to regula¬ 
tions, at all times have the right to change the bene¬ 
ficiary or beneficiaries of such insurance without the 
consent of. such beneficiary or beneficiaries but only 
within the classes herein provided: Provided, That 
the provisions of this subsection as to the restricted 
permitted class of beneficiaries shall not apply to any j 
national service life-insurance policy maturing on or 
after August 1,1946.’’ 

PRELIMINARY STATEMENT 

In order to enable this Court to consider the merits of 
this case free from any extraneous influences, it appears 
advisable first to dispose of matters in the brief of the ap¬ 
pellant, United States of America, which do not bear di¬ 
rectly upon the question presented, but which might serve 
to place appellee in an unsavory position in the eyes of 
this Court 

The appellant, United States of America, apparently 
endeavors to make the appellee’s Mexican mail order 
divorce appear loathsome, by citing on page 9 of its brief 
many cases which have held such divorces invalid when 
there was palpable, shameless and brazen fraud in their 
procurement, or when the husband endeavored through 
such a procedure to evade his duty of supporting his wife 
and children, or when the divorced spouse had no actual 
knowledge of the proceedings. To further this endeavour, 
a footnote numbered 8 on page 9 of the appellant’s brief 
calls this Court’s attention to the fact that the Appellate 
Division of the New York Supreme Court recently enter¬ 
tained a motion for an order judging a member of the 
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New York Bar guilty of professional misconduct for as¬ 
sisting a client to procure a Mexican mail order decree of 
divorce. Also, at page 11 of the appellant’s brief, this 
Court’s attention is called to the fact that by an Act of 
August 10, 1939, Congress has prohibited the use of the 
mails for the solicitation or procurement of divorces in 
foreign countries, and that such legislation appears to 
have been aimed at the Mexican mail order divorce busi¬ 
ness. 

This appellee is involved in this appeal, which is designed 
to unsettle her marital status and deprive her of the insur¬ 
ance which her husband left for her support, because she 
and her first husband obtained a Mexican mail order divorce 
after being advised by the Legal Officer of the United 
States Navy stationed at Lakehnrst, New Jersey, that such 
a divorce was perfectly valid. Now that the appellee knows 
that there is a serious question concerning the validity of 
the Mexican divorce, she cannot help but be in sympathy 
with the actions of the Appellate Division of the New York 
Supreme Court and the Congress of the United States de¬ 
scribed above. While the actions of those learned in the 
law, who counseled appellee to obtain a Mexican mail order 
divorce, is reprehensible, “in the light of the living law,” 
it cannot be said that the action of the appellee in following 
their advice in any way affected her good moral character. 
See Petition of R 56 F. Supp. 969 and Petition of Taffel 49 
F. Supp. 109 cited on page 10 of the brief of the appellant. 
United States of America. . 

SUMMARY OF ARGUMENT 

The appellee is the “widow” of the deceased-insured 
within the meaning of the National Service Life Insurance 
Act, if she was his de facto wife. If she had to be his de 
jure wife in order to qualify as the “widow”, the Veterans’ 
Administration is required to test that de jure status by 
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the lex loci contractus of the marriage, as well’ as the lex 
domicilii of the parties thereto. 

If appellee must have been the de jure wife of the de¬ 
ceased-insured in order to qualify as the “widow”, the 
appellant, United States of America, is governed by state 
law in testing that de jure status. 

Under the law of Maryland, the place where appellee’s 
marriage to the deceased-insured took place, the marriage 
was voidable and not void ab initio and cannot be attacked 
collaterally by the appellants as third parties, after the 
death of one of the parties to the marriage. The appel¬ 
lants-third parties cannot attack the validity of this void¬ 
able marriage, even if they are endeavoring thereby to 
establish their property rights. In any event, they have 
no property rights in the deceased’s insurance, and are 
therefore precluded on all grounds from attacking the 
validity of this voidable marriage in this cause of action. 

Under the laws of New Jersey, the appellee’s domicile, 
she is the “widow” of the deceased-insured. This has 
been established by the Opinion of the Ocean County 
Orphans’ Court, In the Matter of the Estate of Charles R. 
Snyder, Deceased. The appellant, Reul, was a party to the 
Ocean County Orphans’ Court proceedings, and having 
failed to make any effort to obtain relief within that ac¬ 
tion itself, she cannot seek the aid of this independent 
tribunal. Although the appellant, United States of Amer¬ 
ica, was not a party to the Orphans’ Court proceedings, this 
Court will not permit that appellant to look beyond the 
Orphans’ Court Opinion, for it is not necessary to do so in 
order to protect the only real and substantial interest that 
appellant has in the case at bar. 

If this Court permits the appellant, United States of 
America, to search beyond the Orphans’ Court Opinion, 
the search leads to the conclusion that the court of last 
resort in New Jersey, would on appeal affir m the decision 
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of the Orphans’ Court, because (1) under New Jersey law 
a marriage valid where celebrated is valid everywhere, 

(2) because the appellee’s Maryland marriage does not 
violate a strong statutory public policy of New Jersey, and 

(3) because the court of last resort in New Jersey would 
give voluntary recognition to the Mexican divorce. 

The appellee did not and could not waive objection to 
collateral attack on her voidable marriage to the insured. 

The appellants, who assert that appellee is not within 
the “restricted permitted class” of beneficiaries, have the 
burden of proving that appellee is not the legal widow, 
and have failed to carry that burden. 

The appellee’s MOTION TO DISMISS the appeal of 
the appellant. United States of America, should be granted 
because that appellant (1) is not a “party aggrieved” by 
the judgment of the District Court, (2) said judgment “is 
not adverse to the Government”, and (3) therefore that 
appellant is a mere stakeholder. 

% 

ARGUMENT 

L 

If in Order to Qualify as a Beneficiary, Appellee Must Be 
the DE JURE as Well as DE FACTO Widow of De¬ 
ceased-Insured, the Validity of Her Marriage to In¬ 
sured Must Be Tested by the Lex Loci Contractus. 

On pages 16 and 17 of its brief, the appellant, United 
States of America, argues that the legislative and regula¬ 
tory history regarding government insurance, as presented 
in Appendix A to its brief, clearly establishes that Con¬ 
gress intended the marital status of claimants under the 
National Service Life Insurance Act to be determined by 
the law of the place where the parties resided at the time 
of the marriage or at the time when the right accrued, and 
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did not intend such status to be determined by the law of 
the place where the marriage was celebrated. 

Viewed alone the above noted legislative and regulatory 
history does appear to make one fact indisputable, namely 
that Congress intended the Veterans’ Administration to 
determine the marital status of the appellee by appropriate 
state law. This was to be expected, for in our system of 
law the validity of a marriage has always been determined, 
first, by the law of the state where it was celebrated, and 
secondly, in certain circumstances, by the law of the state 
of the domicile of the parties to the marriage. Whether 
Congress intended the validity of the appellee’s second mar¬ 
riage to be determined by the lex domicilii only, and not by 
the lex loci contractus, is really immaterial to this case, for 
as will be shown subsequently in this brief, the appellee’s 
second marriage celebrated in Maryland is not only valid in 
that state, but is also valid in New Jersey, the state of het 
domicile. 

However, in passing it should be noted that Congress re¬ 
stricted payments of insurance under the National Service 
Life Insurance Act “to a class of beneficiaries who might 
reasonably be deemed to have some moral right to look to 
the insured for support”. See testimony of General Omar 
Bradley on page 6 of Hearings Before The Committee On 
World War Veterans Legislation, House of Representatives, 
Seventy-Ninth Congress, Second Session, on H. R. 4965 and 
H. R. 2379. The only regulatory powers given to the Vet¬ 
erans’ Administration were such as would be necessary and 
appropriate to carry out this liberal Congressional pur¬ 
pose. It can thus be seen that the Veterans’ Administra¬ 
tion erroneously considers its regulatory powers under the 
National Service Life Insurance Act to be in pari materia 
with the regulatory powers given to it under the War Risk 
Insurance and World War Veterans’ Acts. For as pointed 
out by the Veterans’ Administration itself, the War Risk 
Insurance Act specifically provides that the marital status 




10 


of claimants thereunder shall be determined by their lex 
domicilii. And while the World War Veterans’ Act now 
contains provisions identical to those in the War Bisk Insur¬ 
ance Act, it originally provided that the marital status of 
claimants thereunder should be determined in such manner 
as the Administrator should in his discretion prescribe 
by regulation. Therefore, it appears that the law requires 
the Veterans’ Administration at least to test the marital 
status of claimants under the National Service Life Insur¬ 
ance Act by the lex loci contractus, as well as the lex 
domiciUi. 

Zazove v. United States, 156 F. (2) 24 decided by the 
Circuit Court of Appeals for the Seventh Circuit shows 
that the courts do not consider the regulatory powers of 
the Veterans’ Administration under the National Service 
Life Insurance Act to be in pari materia with those regula¬ 
tory powers which the Veterans’ Administration here as¬ 
serts were given to it under the War Bisk Insurance Act 
and the World War Veterans’ Act. That Court rejected 
a regulation issued in 1920 by the Veterans’ Administration 
under the War Bisk Insurance Act, ‘‘as of no assistance 
in reaching a proper construction” of the National Service 
Life Insurance Act, and then assumed the responsibility 
of construing the latter Act in order to “carry out the 
generous and liberal policy of the Congress to protect 
and effectuate the clearly expressed intention of the serv¬ 
icemen”. In so doing that Court found the words used 
by Congress in enumerating the persons within the re¬ 
stricted permitted class of beneficiaries under the National 
Service Life Insurance Act were “descriptive” and did 
not carry with them the “ ‘stick in the bark’ legal connota¬ 
tions usually attached at common law.” 

A careful reading of the Zazove opinion discloses that 
the 7th Circuit Court of Appeals believes it was the inten¬ 
tion of Congress to enable the serviceman to designate as 
beneficiaries of his National Service Life Insurance policies 
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those person who in fact, as well as in law, stood in the 
relation of widow, widower, child, parent, brother or sister 
to the insured. 

The appellee believes that the reasoning used by the 
7th Circuit Court of Appeals in reaching the above stated 
conclusion is sound. In making this statement, the appellee 
is not unmindful of the careful, critical analysis of the 
Zazove opinion afforded by the 6th Circuit Court of Ap¬ 
peals in Niewiadomski v. United States, 159 F. (2) 683. 
While it may be true, as stated in the Niewiadomski case, 
that Congress did not intend by the August 1,1946 amend¬ 
ment to the National Service Life Insurance Act, to en¬ 
large the enumerated restricted permitted class of bene¬ 
ficiaries on policies which matured prior to that date, it 
still may be perfectly true that, by the August 1, 1946 
amendment, Congress manifested its previous intention to 
place de facto widows, widowers, children, parents, broth¬ 
ers and sisters, within the restricted permitted class on 
policies maturing prior to that date. 


On the basis of this analysis, this Court may decide the 
case at bar in favor of appellee, for neither appellant 
denies that the appellee is in fact, if not in law, the widow 
of the insured. 


n. 

If Appellee Must Have Been the DE JURE Wife of De¬ 
ceased-Insured to Qualify as the “Widow”, the Ap¬ 
pellant, United States of America, is Governed by 
State Law in Testing that DE JURE Status. 

The appellant, United States of America, asserts on 
pages 6, 7,12,13,14 and 15 of its brief that, the decision of 
the District Court in the case at bar holds that, the sover¬ 
eign is precluded by a state law of estoppel from testing 
the marital status of the appellee as a claimant to Federal 
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monies afforded her by Federal statute. An analysis of 
this assertion discloses that it is entirely erroneous. 

In the first place, the assertion is an endeavor on the 
part, of appellant to cloak the consideration of the merits 
of this case with the laws governing compensation, pen¬ 
sions and like benefits and privileges granted by the 
United States. For example, at page 14 of the appellant’s 
brief Petition of Taffel, supra, is cited for the proposition 
that the agents of the United States cannot be estopped by 
state law from the performance of their duty in the ad¬ 
ministration of a Federal statute. That case involved a 
petition for the privilege of American citizenship, based 
on a shorter form of naturalization afforded by Congress 
only to a “wife” of an American citizen. 

In its endeavor to liken National Service Life Insur¬ 
ance to such a privilege, the appellant has completely dis¬ 
regarded the decision of the United States Supreme Court 
in Lynch v. United States, 292 U. S. 571, 577, cited by 
appellant on page 20 of its brief. That Supreme Court 
decision establishes beyond question that National Service 
Life Insurance is not a gratuity of Federal monies being 
distributed by the Veterans’ Administration through the 
largess of Congress, but is consideration being paid by 
the Veterans’ Administration on a contract obligation of 
the United States, which the insured paid for not only in 
cash, but with his life. On page 577 of its opinion, the 
Supreme Court said: 

“Pensions, compensations, allowances and privi¬ 
leges are gratuities. They involve no agreement of 
parties; and the grant of them creates no vested 
right. The benefits conferred by gratuities may be re¬ 
distributed or withdrawn at any time in the discretion 
of Congress (authorities cited). On the other hand, 
War Risk policies, being contracts, are property and 
create vested rights. The terms of these contracts are 
to be found in part in the policy, in part of the stat¬ 
utes in which they are issued and the regulations pro¬ 
mulgated thereunder”. 
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In the second place, the District Court has not held 
that the sovereign is precluded by a state law of estoppel 
from testing the marital status of the appellee as a claim¬ 
ant under the National Service Life Insurance Act. The 
District Court has held that when the appellee’s Maryland 
marriage is tested by Maryland law, such marriage is 
found to be valid, though having an imperfection therein 
which made it voidable only while both parties thereto 
were living. For this reason, the District Court held that 
neither appellant in the case at bar could as third parties 
to the marriage in question now attack its validity. 

As will be shown subsequently in this brief, the appel¬ 
lant, United States of America, has, by its own admission, 
tested the marital status of the appellee’s second mar¬ 
riage by Maryland law and has found the marriage to have 
been voidable and not invalid thereunder. With this in 
mind, it is apparent that the objection of the appellant 
here under discussion, has been expressed in misleading 
terms. Correctly expressed, the appellant, United States 
of America, as the sovereign, objects to being subjected 
to the Maryland law which prohibits appellant, Reul, as 
a third party individual, from collaterally attacking the 
validity of a voidable marriage after one of the parties 
thereto has died. When the objection of the appellant. 
United States of America, is thus stripped of its camou¬ 
flage and examined in its true light, it may readily be seen 
that the objection is not only inconsistent with the appel¬ 
lant’s position in this appeal, but has no merit. 

The appellant, United States of America, maintains on 
pages 16 to 18 of its brief, that the validity of the ap¬ 
pellee’s Maryland marriage must be judged by the law of 
New Jersey. As will be shown subsequently in this brief, 
New Jersey law prohibits collateral attack by third parties 
on the validity of a voidable marriage, after one of the 
parties thereto has died. Therefore, the objection here 
under discussion amounts to a repudiation of the New 
Jersey law, by the appellant. 
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Furthermore, the appellant, United States of America, 
as the sovereign, is here subject to the same rules of state 
law that govern private individuals. In Lynch v. United 
States, supra, the Supreme Court said on page 579: 

“When the United States enters into contract rela¬ 
tions, its rights and duties therein are governed gen¬ 
erally by the law applicable to contracts between pri¬ 
vate individuals”. 

Also, in Leyerly v. United States, 162 F. (2) 79, the 

Circuit Court of Appeals for the Tenth Circuit had before 
it a case involving National Service Life Insurance, in 
which the Veterans ’ Administration had in the name of 
the United States filed answer admitting its liability for 
the insurance proceeds and requesting the court to inter¬ 
plead the contingent beneficiary and to thereafter deter¬ 
mine the person entitled to the proceeds of the insurance. 
Quoting from Guaranty Trust Company v. United States, 

304 U. S. 126, the Court in the Leyerly case held that: 

! 

“By voluntarily appearing in the role of a suitor it 
[the United States] abandons its immunity from suit 
and subjects itself to the procedure and rules of de¬ 
cision governing the forum which it has sought. . . . 
those rules, which must be assumed to be founded 
on principles of justice applicable to individuals, are 
to be relaxed only in response to some persuasive de¬ 
mand of public policy generated by the nature of the 
suitor”. 

nL 

Under the Law of Maryland, the Place Where Appellee’s 
Second Marriage was Celebrated, She is the “Widow” 
of the Deceased-Insured. 

On pages 11 and 12 of the brief of appellant, Reul, it is 
contended that even if the law of Maryland, the place 
where the appellee’s second marriage was celebrated, is 
applied, the invalidity of that marriage may be shown in 
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this suit to determine who is entitled to the proceeds of 
the insurance policies here in question. By a footnote 
numbered 13 on page 12 of its brief, the appellant, United 
States of America, makes the same contention and adopts 
the same argument which appellant, Beni, makes in her 
brief in snpport of that contention. i 

The appellants state that a Maryland statute, Ann. Code 
of Maryland, 1939, Art. 62, Sec. 16, as interpreted by the 
Maryland Court of Appeals in Ridgely v. Ridgely, 79 Md. 
298, 29 A. 597, prevents third parties from making a direct 
attack on a marriage, such as the appellees herein question, 
to have it declared null and void. In making this state¬ 
ment, the appellants, for the first time in these proceed¬ 
ings, admit that, the appellee’s second marriage was under 
Maryland law voidable and not void ah initio. For in sup¬ 
port of the above noted contention the appellants cite 
Fensterwcdd v. Burk, 129 Md. 131, 98 A. 358. The Mary¬ 
land Court of Appeals, quoting from Bishop, Marriage and 
Divorce, held in the Fensterwald case that: 

“A marriage is termed void when it is good for no 
legal purpose and its invalidity may be maintained in 
any proceedings in any court between any parties, 
whether in the lifetime or after the death of the sup¬ 
posed husband and wife, and whether the question 
arises directly or collaterally.” 

i 

The Fensterwald case, and In re De Coma’s Estate, 13 
N. J. Misc. 41, 176 AtL 192, cited by appellant, Beul on 
page 9 of her brief, also make it clear that in Maryland 
and in New Jersey a voidable marriage is valid for all 
purposes until nullified by decree, and cannot be attacked 
collaterally by a third party after the death of one of the 
parties thereto. . Thus it can be clearly seen that, despite 
the complaint to the contrary as set forth on pages 6, 7, 
12, 13, 14 and 15 of the brief of the appellant, United 
States of America, it has not been precluded by state law 
from testing the marital status of the appellee as a quali- 
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fied beneficiary under the National Service Life Insurance 
Act In fact, the United States of America, in adopting 
the above noted arguments of appellant, Reul, has by its 
own admission, tested the appellee’s status by the law of 
Maryland and found her Maryland marriage to have been 
and to be to this date valid in that state. The United States 
of America, like any other third-party suitor , is simply 
precluded by Maryland law from attacking collaterally the 
imperfection in the appellee’s valid Maryland marriage. 
As noted above, the New Jersey law, which both appellants 
champion so ardently, precludes them from collaterally 
attacking in New Jersey a voidable marriage to which they 
are third parties. 

However the appellants cite FornshiU v. Murray , 1 
Bland’s Chancery Beports 479 (Maryland); Mitchell v. 
Frederick, 166 Md. 42, 46,170 A. 733; Schaffer v. Richard¬ 
son , 125 Md. 88, 93 A. 391; Bowman v. Little , 101 Md. 273, 
61 A. 223, and Fensterwald v. Burk, supra, as establishing 
their right as third parties to collaterally attack the ap¬ 
pellee’s valid-voidable Maryland marriage, even after that 
marriage has been terminated by the death of her hus¬ 
band, provided their purpose in so doing is to establish 
their property rights. An examination of these cases dis¬ 
closes that the interpretation placed upon them by the 
appellants is erroneous. 

In the Fomshill case, Mary Fulton deserted her lawful 
husband in Ireland and immigrated to Maryland, where 
she married another man, while her first marriage still 
existed. After the death of her second husband, she 
married a third time, while her first marriage still existed. 
After Mary’s death, her brother died leaving a large 
estate. The children of Mary’s second and third marriages 
brought suit against the administrator of the brother’s 
estate for their distributive shares of the estate as lawful 
representatives of their deceased mother. The adminis¬ 
trator claimed the children were illegitimate and not 
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entitled to take, because the marriages of which they were 
the offspring were absolutly void. The Chancery Court 
said that if the marriages were merely voidable, they 
could not be attacked after the death of one of the parties 
thereto, but if the marriages were absolutely void, not 
merely voidable, then an attack could be made. Then hav¬ 
ing come to the conclusion that the marriage was absolutely 
void the Court stated, as reported on page 12 of the brief 
of the appellant, Reul: 


“. . . [wherever] the validity of a marriage or the 
legitimacy of a party forms a component part of the 
matter in controversy, it becomes indispensably neces • 
sary that the court should inquire into and determine 
upon that fact, as well as every other part of the 
case;...” 

In coming to this decision, the Court had before it the 
Act of February 1777, Ch. 12, S. 15, which was similar to 
the statute now in force in Maryland, in that it provided 
that the general courts of that state, but not the Chancery 
Court, could inquire into the validity of any marriage and 
declare any second marriage, the first subsisting, null and 
void. The Chancery Court found that the Act did not 
clothe it with any authority and that it had to determine 
the validity of the Maryland marriages by considering them 
mere civil contracts. As shown by the above analysis of 
the Ridgely and Fensterwald cases, Maryland marriages 
such as the one involved in the Fomshill case have been 
determined to be voidable and not void under statutes prac¬ 
tically identical to the 1777 Act. 


The Sehaffer and Bowman cases and Le Brwn v. Le Brum, 
55 Md. 496, are cited as authorities for the dictum on the 
subject found at page .46 of the Mitchell case. These 
authorities are discussed below in the order named. 

The Maryland Court of Appeals in the Schaeffer case 
did state, as reported by the appellant, Reul, on page 12 
of her brief, that: i- 
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“[If] the marriage was existing at the time James 
W. McGuire contracted the second there can be no 
question that the last marriage was void/’ 

But the statement was made about McGuire’s second mar¬ 
riage which was celebrated in Hawaii in 1855 in accordance 
with the rites and ceremonies of the Roman Catholic 
Church. It was therefore obvious that, if McGuire’s first 
marriage still existed, his second marriage was absolutely 
void under the laws of the place of its celebration, and 
being void there, was good for no legal purpose and its 
invalidity could be maintained in the Maryland courts by 
any party, even after the death of the supposed husband. 

The Bowman case did involve a second marriage in 
Maryland at a time when the man entering into it was 
alleged to have had a subsisting first marriage. The 
Maryland Court of Appeals was called upon to determine 
whether the first or second wife was the “legal widow” 
for the purposes of dower in the deceased’s estate, and 
permitted the first wife to endeavor to show the invalidity 
of the second marriage. Even so, this case in nowise aids 
the appellants here, for all that the Bowman case stands 
for, is that the rule prohibiting collateral attack on a 
voidable marriage by third parties is not applicable to 
a spouse seeking a full adjudication upon the question of 
her marital status for the purpose of establishing her 
property rights arising therefrom. It appears that such 
a spouse is considered a party to the marital res in ques¬ 
tion. In this connection see Querze v. Querze, 290 N. Y. 13, 
47 N. E. (2) 423, cited by appellant, United States of 
America, on page 9 of its brief, and Croyle v. Croyle , 184 
Md. 126, 40 A. (2) 374. 

In the Le Bran case the plaintiff alleged that at the time 
of his marriage to the defendant, she had a first marriage 
subsisting. Under the Maryland Statute noted above, the 
plaintiff asked the Court to declare his voidable marriage 
to the defendant, null and void. This, of course, all 
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occurred while both parties to the second marriage were 
living. 

The Fensterwald case referred to above, establishes be¬ 
yond any question that a third party (that is a person 
other than one who claims to be the spouse of the decedent) 
is prohibited from collaterally attacking the validity of a 
voidable marriage after one of the parties thereto has died. 
In the Fensterwald case a couple domiciled in Maryland 
went to Rhode Island for the purpose of contracting a 
marriage, which while valid there was prohibited in Mary¬ 
land. Thereafter they returned to Maryland where the 
husband died. The nieces and nephews of the decedent 
attempted to attack the validity of the marriage in order 
to establish their property rights as his heirs. After a 
thorough review of the law involved the Maryland Court 
of Appeals decided that while the marriage was prohibited 
in Maryland, the state of the domicile, it did not violate 
a strong public policy of that state, and was therefore 
voidable and not void. For this reason the court refused 
to permit the nieces and nephews to attack the validity of 
the marriage. That the appellee’s interpretation of this 
case is correct and the appellant’s interpretation is erro¬ 
neous, is clearly established by Hitchins v. Blitchins, 47 F. 
Supp. 73, wherein the United States District Court of the 
District of Columbia had under consideration the above 
noted Maryland Statute, as construed by the Ridgely and 
Fensterwald cases. Also see the reference to the Ridgely 
case in Henderson v. Henderson, 265 Mo. 718, 729, 178 
S. W. 175. 


However, if it is assumed, arguendo , that the appellants 
in the case at bar may under Maryland law attack the 
validity of appellee’s Maryland marriage, provided they 
are seeking thereby to establish their property rights, it 
still does not follow that they have a cause of-action in 
this case. As pointed out by the Report of the Commis¬ 
sioner of Veteran’s Cases (R-19), the appellant, United 
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States of America, has no right to the proceeds of 
Snyder’s National Service Life Insurance, and is only 
concerned in paying such proceeds to the properly desig¬ 
nated beneficiary thereof, while the only right of appellant, 
Beni, to such proceeds, under the deceased’s designation 
of the beneficiaries, “is contingent upon the death of the 
plaintiff, who is the primary beneficiary.” That these con¬ 
clusions of the Commissioner are valid, is established be¬ 
yond question by Connelly v. Connelly, (decided Feb. 20, 
1948 by Maryland Court of Appeals), 57 Atl. (2) 276; 
Croyle v. Croyle, supra; Scheihing v. Baltimore & Ohio 
Railroad Company, 180 McL 168, 23 AtL (2) 374; White v. 
United States, 270 U. S. 175, 180, 70 L. Ed. 530, 46 S. Ct. 
274, and Washburn v. United States, 63 F. Supp. 224. 

In the Connelly case the decedent was domiciled in West 
Virginia, obtained a fraudulent divorce from his first wife 
in Maryland and married a second wife in Maryland. 
After his death the first wife endeavored to attack the 
validity of the Maryland marriage in the Maryland courts. 
In deciding this case the Maryland Court of Appeals said 
on page 278: 

“The appellee raises two questions: has the appel¬ 
lant ‘any property rights’ by virtue of her status as 
the contingent beneficiary of the policy of insurance 
(National Service Life Insurance) . . . 

• • • • 

“It is contended by appellee that the appellant, in 
no event, could have a property right in the policy 
of insurance, . . . This being so, she cannot main¬ 
tain her petition, because courts will not disturb a 
divorce decree after death of one of the parties, un¬ 
less property rights are involved.” 
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IV. 

i 

Under the Law of Appellee’s Domicile, New Jersey, She is 
the “Widow” of the Deceased—Insured. 

. | 

The appellant, United States of America, contends on 

pages 16 to 18 of its brief that the appellee’s marital 
status as a claimant under the National Service Life In¬ 
surance Act must be determined by the laws of New 
Jersey, the State in which appellee resided at the time of 
her Maryland marriage and at the time when her right 
accrued to the proceeds of the insurance here in question. 
The appellant, Keul, makes virtually the same contention 
on pages 8 through 10 of her brief. 

The law of New Jersey regarding the marital status 
of this appellee is set forth by the Ocean County Orphans’ 
Court Opinion, In the Matter of the Estate of Charles R. 
Snyder, Deceased, supra. That Court has determined that 
this appellee is the “widow” of the deceased—insured 
under the laws of New Jersey and that she should be so 
recognized for the purpose of taking personal property 
from his estate. Certainly, there is no better authority 
to consult in order to determine the marital status of this 
appellee under the law of New Jersey, than the decision 
of the Orphans’ Court of Ocean County, New Jersey, in 
which the very question at issue here was passed upon. 
As pointed out in Sherman v. Federal Security Agency, 166 
F. (2) 451, which appellant, United States of America, 
asserts at page 7 of its brief, “is completely dispositive of 
appellee’s claim, measured by New Jersey law”, the 
Orphans’ Courts of New Jersey are empowered to deter¬ 
mine the devolution of intestate property and have the 
authority to determine the validity of a foreign divorce 
decree, when it is necessary to do so in order to pass upon 
the rights of a person making claim as widow to property 
of a decedent. 
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The appellant, Reul, instituted the Ocean County Or¬ 
phans’ Court proceedings. She sought thereby to determine 
her property rights in the estate of her deceased brother, 
who died intestate. The decision of the Orphans ’ Court was 
adverse to her in that it was thereby determined that under 
the laws of New Jersey she was not entitled to the per¬ 
sonal property in said estate, because Mrs. Snyder, the 
appellee in the case at bar, is the “widow” of the intestate 
and has a prior right thereto. Having made no effort 
since February, 1947, to prosecute an appeal and thus 
obtain relief within that action itself, she is now seeking 
the aid of this tribunal in an independent action. This she 
cannot do without making an affirmative showing of some 
equitable consideration, or of some good reason sounding 
in public policy sufficient to justify the interference of 
equity with the crystallized status of the parties in the 
particular case. See Bancroft v. Bancroft , 178 Cal. 359, 
173 P. 579, 581, which is cited with approval in Kecfley v. 
Kegley, 16 CaL (2) 216, 60 P. (2) 482, which in turn is 
cited by appellant, United States of America on page 9 of 
its brief. See also Curry v. Curry, 65 App. D. C. 47, 79 F. 
(2) 172 which is cited with approval in Gorman v. Gorman, 
70 App. D. C. 4, 102 F. (2) 172, which in turn is cited by 
appellant, Reul, on page 6 of her brief, and by appellant, 
United States of America, in footnote 9 on page 10 of its 
brief. In the Curry case this Court stated: 

“Where a party litigant has invoked the jurisdiction 
of a court and the other party has voluntarily appeared 
and submitted thereto, it is not consonant with ordi- 
1 nary conceptions of justice for another court to coun¬ 
tenance an attempt to repudiate that jurisdiction, par¬ 
ticularly when such attempt involves considerable sums 
of money expended, and the unsettlement of domestic 
relations, created under color of judgment ...” 

As indicated in the Finding of the District Court, (R-55) 
and in the Report of the Commissioner of Veterans’ Cases 
(R-16), the appellant, Reul, cannot make any affirmative 
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showing of some equitable consideration, or of some good 
reason sounding in public policy, which would justify this 
Court to interfere on her behalf with the marital status of 
the appellee as crystallized by the decision of the Ocean 
County Orphans ’ Court. For that matter, neither can the 
appellant, United States of America. But, it is anticipated 
that in reply to this brief, the latter appellant will contend 
that inasmuch as it was not a party to the Orphans’ Court 
proceedings, it is not required to make such an affirmative 
showing in order to have this tribunal in this independent 
action and on behalf of the sovereign look beyond the deci¬ 
sion of the Orphans’ Court in an effort to determine 
whether that decision would be affirmed or reversed on 
appeal in the court of last resort of the State of New 
Jersey. 

It is not anticipated that this Court will, on behalf of the 
appellant, United States of America, act in the capacity of 
a court of appeals to review the decision of the New Jersey 
Orphans’ Court. It is not anticipated, for completely aside 
from the question as to whether the United States of Amer¬ 
ica is a “party aggrieved” by the District Court’s deci¬ 
sions, so as to have a right of appeal under the provisions 
of Title 17, Section 101 of the District of Columbia Code, 
1940, it is clear that a disposal of appellant, Reul’s, appeal 
on the basis of the principles set forth above will not only 
have enabled the United States of America to carry out its 
express desire (R-6) to avoid a multiplicity of suits and 
the possibility of being subjected to a double liability under 
the insurance contracts involved, but will also protect the 
only real and substantial interest which the United States 
of America actually has in the case at bar, namely, to law¬ 
fully carry out the insured’s intention with respect to the 
designation of the beneficiaries of his insurance. See Ram¬ 
sey v. United States, 61 F. (2) 444; Zazove v. United States, 
supra; Citron v. United States, 69 F. Supp. 830; Schiefer v. 
United States, 52 F. (2) 527, 529. Furthermore, insofar 
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as the question of the New Jersey law is involved in this 
case, the defense of laches may be properly invoked against 
the appellant, United States of America, as well as appel¬ 
lant, Dorothy Helen Reul. The appellant, United States 
of America is not here asserting a sovereign right. See: 
Lamb v. Patterson, 81 U. S. App. D. C. 43; Galliher v. Gal- 
liher, 145 U. S. 368, 372, 36 L. Ed. 738, 12 S. Ct. 843; 
Chesapeake & Del. Canal Co. v. United States, 250 U. S. 
123, 63 L. Ed. 889, 39, S. Ct. 407. 

B. 

However, if it is assumed, arguendo, that this Court will, 
permit appellant, United States of America, to disregard 
the avowed purpose of the National Service Life Insurance 
Act and to abandon its paramount duty thereunder, by 
searching beyond the decision of the Orphans’ Court in an 
effort to defeat the clearly expressed intention of the serv¬ 
iceman, the search can only lead the Court to the conclu¬ 
sion that the court of last resort in New Jersey would find 
the appellee to be the widow of the deceased-insured, and 
would affirm the decision of the Orphans’ Court. 

As indicated by the appellant, Reul, on pages 8 and 9 of 
her brief, the general rule of law is that the validity of a 
marriage is determined by the law of the place where it is 
celebrated. Also, that some states have recognized an ex¬ 
ception to the general rule, namely that a marriage valid 
where performed may nevertheless be held to be invalid in 
the domicile of the parties to the marriage, if such marriage 
violates a strong public policy of the domicile, as expressed 
in its statutory law. But the appellant, Reul, does not point 
out the fact that the State of New Jersey has not recognized 
that exception and its courts hold without qualification that 
a marriage valid where celebrated, is valid everywhere. In 
this connection it should be noted that not one of the cases 
cited by appellant, Reul, in the first paragraph on page 9 
of her brief, as giving recognition to the exception discussed 
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above, is a New Jersey case. The law of New Jersey on 
this point is set forth in Bolmer v. Edsall, 90 N. J. Eq. 299, 
106 A. 646 and Franzen v. Equitable Life, 130 N. J. L. 457, 
33 A. (2) 599. In the Bolmer case the court said: 

“Marriage being a universal right, if, at any place 
where the parties may be, whether permanent or tran¬ 
sient, they enter into a marriage by the law of the 
place, they will everywhere throughout Christendom be 
holden to be husband and wife ... if the validity of a 
marriage be drawn in question at the domicile of the 
married persons, yet, if it were celebrated abroad, its 
validity must be tried by reference to the law of tlie 
country of its origin.” 

The foregoing affords a reconciliation of what at first 
blush appears to be a direct conflict in the New Jersey law 
as interpreted by Sherman v. Federal Security Agency , 
supra, and In The Matter Of The Estate Of Charles B. 
Snyder> Deceased, supra. In the Sherman case the Circuit 
Court of Appeals found that the Orphans’ Courts of New 
Jersey had the authority to determine the validity of a 
foreign divorce decree when it is necessary to do so in order 
to pass upon the rights of a person making claim as 
“widow” to property of a decedent. In the Snyder Estate 
case the Orphans’ Court held that it did not have jurisdic¬ 
tion to rule upon the legality of the Mexican divorce ob¬ 
tained by Mrs. Snyder, the appellee in the case at bar. 
The Orphans’ Court undoubtedly reached that conclusion 
for the reason that it was not necessary to determine the 
validity of the Mexican divorce in question in order to 
pass upon the rights of Mrs. Snyder, as the “widow”, to the 
property of the decedent, because the marriage which she 
entered into after obtaining the Mexican divorce, was valid 
in Maryland where it was celebrated and therefore valid in 
New Jersey. On the other hand it was necessary for the 
Circuit Court of Appeals in the Sherman case, and the New 
Jersey Chancery Court in Dumont v. Dumont 45 A. 107 and 
in Newton v. Newton 179 A. 621,13 N. J. M. 613, which cases 
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are relied upon as authorities for the decision in the Sher¬ 
man case, to determine the validity of the foreign divorce 
decrees there in question, because the second marriages 
there involved were absolutely void in the states in which 
they were celebrated, (New Jersey in the Dumont case and 
Connecticut in the Sherman and Newton cases) inasmuch as 
the second marriages took place while one of the parties 
thereto had a first marriage subsisting and undissolved by 
a valid divorce decree. For the Connecticut law on this 
point see Mills v. Mills 199 Conn. 612,179 AtL 5; Smith v. 
Smith 72 Ohio App. 203,50 N. E. (2) 889 cited by appellant. 
United States of America, on pages 9 and 10 of its brief 
and Chief Counsel’s Memorandum No. 25250, Internal Rev¬ 
enue Cumulative Bulletin, July-December 1947, p. 32. For 
the New Jersey law on this point see the New Jersey cases 
cited by appellant, Reul, on page 9 of her brief. 

The foregoing reconciliation of the Sherman and Snyder 
Estate cases receives added support from the fact that, 
neither appellant in the case at bar has been able to cite a 
New Jersey Court decision holding void in New Jersey a 
second marriage celebrated outside of that State, while one 
of the parties thereto had a first marriage subsisting, and 
which was valid under the statutory laws of the place of 
celebration. 

Of all the New Jersey cases cited by appellant, Reul, on 
page 9 of her brief, as supporting the proposition that un¬ 
der the law of New Jersey, a woman’s second marriage 
is a nullity when she has, at the time of that marriage, 
a living undivorced spouse, only Ysern v. Harter, 94 N. J. 
Eq. 135,118 AtL 774, involves a second marriage outside of 
the State of New Jersey, while the first marriage was sub¬ 
sisting. All the other cases cited therein involved a second 
marriage celebrated in New Jersey, while the first marriage 
still existed. In the Ysern case, the second marriage took 
place in the State of New York and the New Jersey Court 
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simply held that at common ‘law., the second marriage was 
void db initio. The New Jersey court’s attention was not 
called to any New York statute, which made such a second 
marriage merely voidable under the laws of New York 
State. 

If in the Tsern case such a statute had been called to the 
attention of the New Jersey court, it is clear from the deci¬ 
sion in Storf v. Papalia, (N. J.), 46 A. (2) 907 that the court 
would have held the New York marriage valid on the same 
grounds set forth by the Circuit Court of Appeals in Hat¬ 
field v. United States 127 F. (2) 575. In the Hatfield case 
it was contended that the primary beneficiary of a war-risk 
insurance policy was not within the restricted permitted 
class of beneficiaries because her marriage to the deceased- 
insured, which was celebrated in the State of New York, 
had taken place while her first marriage still existed. 
The Circuit Court of Appeals stated that the presumption 
of the validity of the second marriage could be based on a 
New York statute which declared such a marriage void 
from the time its nullity is declared by a court of competent 
jurisdiction, and valid until that time. 


As shown above, the general rule is that the validity of a 
marriage is determined by the law of the place where it is 
celebrated, and New Jersey has not recognized any excep¬ 
tion to the general rule. However, if it is assumed,. argu¬ 
endo, that New Jersey has recognized the exception, namely 
that a marriage valid where performed may nevertheless 
be held to be invalid in the domicile of the parties to the 
marriage, if such marriage violates a strong statutory pub¬ 
lic policy of the domicile, it does not follow that the court 
of last resort in New Jersey would hold the appellee’s sec¬ 
ond marriage invalid. 
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As stated in Heflinger v. Heflinger, 136 Ya. 289,118 S. E. 
316, cited on page 9 of the brief of appellant, Real, the 
question whether appellee’s Maryland marriage violated 
the strong public policy of her domicile, New Jersey, must 
be solved by a proper construction of its own statutes in 
the light of the policy of that state, as indicated by prior 
decisions, and especially by the proper interpretation of the 
language used in the new statute. When the question is 
thus solved, it becomes obvious that the appellee’s Mary¬ 
land marriage did not violate a strong statutory public 
policy of New Jersey; any marriage celebrated in New 
Jersey at a time when either party thereto had a first mar¬ 
riage subsisting, was declared by the New Jersey Legisla¬ 
ture to be “invalid from the beginning and absolutely 
void” from 1820 to 1902, Laws of New Jersey, 1703-1820, 
p. 667; “absolutely void” from 1902 to 1930, N. J. P. L. 
1902, Chap. 95; and “void from the beginning” from 1907 
to 1931, N. J. P. L. 1907, Chap. 216. However, in 1931 an 
exception was made when such a second marriage was a 
ceremonial marriage. The exception may best be seen by 
a comparison of the 1907 and 1931 statutes: 

“The decree of nullity of marriage shall not render 
illegitimate the issue of any marriage so dissolved ex¬ 
cept where the marriage is dissolved because either of 
the parties had another wife or husband living at the 
time of a second or other marriage. Such marriage 
shall be deemed void from the beginning and the issue 
thereof shall be illegitimate.” (N J. P. L. 1907, Chap. 
216) 

“A decree of nullity of marriage shall not render 
illegitimate the issue of any marriage so dissolved, ex¬ 
cept where the marriage, not being a ceremonial mar¬ 
riage, is dissolved because either of the parties to such 
marriage had another wife or husband living at the 
time of a second or other marriage. Such marriage 
shall be deemed void from the beginning, and the issue 
thereof shall be illegitimate.” (N. J. R. S. 2:50-33, 
1931) 
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All of the new Jersey cases cited by appellant Real, on page 
9 of her brief, were decided prior to 1931 and at a time when 
New Jersey statutory law expressly provided that any snch 
New Jersey marriage was absolntely void. 

Furthermore, when Newton v. Newton, supra; Greenspan 
v. Greenspan, 19 N. J. Misc. 153,18 Atl. (2) 283; and Hol- 
lingshead v. HoUingshead, 91 N. J. Eq. 261,110 AtL 19, are 
read together, it appears that the conrt of last resort in 
New Jersey would give voluntary recognition to the appel¬ 
lee’s Mexican divorce. All of these cases are cited by ap¬ 
pellant, United States of America, on page 9 of its brief. 
In the Newton case the New Jersey Court said that under 
“the facts in this case” the divorce granted by the Mexican 
Court must be held invalid in New Jersey. And in the 
Greenspan case, the New Jersey Court said “the evidence 
in this' case reeks with fraud, palpable, shameless and 
brazen. Therefore, the divorce granted by the Mexican 
Court must be declared to be invalid in this state, through 
lack of jurisdiction.” The true import of these statements 
is made clear in the HoUingshead case. There the New Jer¬ 
sey Court said that where a suitor comes into equity and 
asks relief, nothwithstanding a foreign decree of divorce, 
which if valid would be a bar to his suit, which decree is 
void for lack of jurisdiction, “equity wiU examine into aU 
the facts and wiU accord or refuse aid upon general equi¬ 
table principles, according to whether or not it deems it 
conscionable to do so.” Then the New Jersey Court went 
on to enumerate some of the facts and circumstances which 
may be material factors in such a controversy, including 
the fact whether the foreign divorce was obtained by fraud, 
whether the other spouse participated in the divorce, and 
what the nature of the new suit is and the motive or object 
of the complainant in bringing it 

From the foregoing it appears that the law of New Jer¬ 
sey in this respect is practicaUy identical to the law of the 
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District of Columbia as established in Kraskvn v. Kraskin 
70 App. D. C. 85,104 F. (2) 218, certiorari denied 308 U. S. 
568 wherein it was stated at page 88: 

“This Court has from time to time stated considera¬ 
tions of .public policy which, in particular cases, has 
been persuasive in determining whether voluntary 
recognition should be given to divorce decrees. Thus, 
non-existence of children, remarriage of the parties, 
long-continued separation under circumstances which 
indicate impossibility of reconciliation, attacks made 
upon the decree only by third persons in spite of ac¬ 
quiescence therein by the divorced persons themselves, 
and uniformity of the laws of the two affected states as 
regards grounds for divorce, all have been given 
weight in determining whether a foreign decree may be 
recognized in the District of Columbia without violat¬ 
ing the public policy or the principles of morality.” 

As pointed out in the Report of the Commissioner of Vet¬ 
erans’ Cases (R-19,20) several of the considerations of pub¬ 
lic policy mentioned in the Kraskin case are present in the 
case at bar. Also, the appellee’s Maryland marriage, inno¬ 
cently contracted under the belief that her former marriage 
had been legally dissolved, does not offend principles of 
morality and should not be considered polygamous. As in¬ 
dicated in the strong dissenting opinion by Justice Edger- 
ton in Gorman v. Gorman, supra, unconscious polygamy 
offers far less affront to the standards of society than does 
conscious polygamy. 

Added support for this view that voluntary recognition 
would be given to the Mexican divorce may be found in 
Keezer, Marriage and Divorce, Third Edition, cited by 
appellant, Renl, on page 10 of her brief. Keezer says on 
page 96 of his treatise: 

“Under the second Williams case [Williams v. North 
Carolina, 325 U. S. 226, 89 L. Ed. 1577, 65 Sup. Ct. 
1092] ‘mail order’ decrees from foreign jurisdictions 
assume greater relative dignity. Generally, a divorce 
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obtained in a foreign country in accordance with its 
procedural and substantive law’s will be accorded rec¬ 
ognition/’ 

While the recognition of the Florida divorce in Sherrer v. 
Sherrer, S. Ct. No. 36, Oct. 8, 1947, decided June 7, 1948, 
and cited by appellant, United States of America in foot¬ 
note 17 on page 17 of its brief, was based upon the full faith 
and credit clause of the Constitution, it in no way gives 
lesser relative dignity to the mail order decree here in ques¬ 
tion, for the Mexican divorce, just as the Florida divorce, 
was obtained while both parties were before the Court and 
had opportunity to contest its jurisdiction. 

• i 

V. 


The Appellee Did Not and Could Not Waive Objection to 
Collateral Attack on Her Marriage to Deceased- 
Insured. 

On page 13 of the brief of appellant, Reul, it is contended 
that the appellee could have raised the question, whether 
the appellant could attack the validity of the appellee’s 
Maryland marriage, by motion for judgment on the plead¬ 
ings prior to trial, because the allegations in the appellant’s 
answer concerning the invalidity of the Mexican divorce, if 
true, did not establish the invalidity of the appellee’s Mary¬ 
land marriage. This contention amounts to the assertion 
that the appellee could, by such a motion, have successfully 
raised the objection of failure of appellant to state a legal 
defense to appellee’s claim. Assuming that to be true, the 
appellee’s failure to raise such objection in that manner, 
does not preclude her from raising the same objection at 
the trial on the merits. Rule 12, (b) and (h), of the Federal 
- Rules of Civil Procedure makes it perfectly plain that the 
appellee at her option could raise that objection by motion, 
and, having elected not to do so and not being required or 
permitted to file a responsive pleading to appellant’s an¬ 
swer, could raise the objection at the trial on the merits. 
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Phillips v. Baker, 121 F. (2) 752, and Troustine v. Berner, 
Pogue & Co., Inc., 144 F. (2) 379, 382, cited by appellant, 
ReuL, on page 14 of her brief do not deal with the problem 
here under discussion. The Phillips case simply holds that 
the defendant’s failure to raise the defense of improper 
venue at the time defendant moved for a bill of particulars, 
did not prelude defendant from raising that defense in his 
answer. The Troustine case simply holds that the failure 
of defendant to raise the defense of lack of jurisdiction 
over the person of defendant, either by motion or answer, 
precludes the defendant from raising that defense in a trial 
on the merits. 

On pages 14 and 15 of the brief of appellant, Reul, the 
assertion is made that the appellee’s failure to object at 
the trial to the introduction of evidence relating to the 
Mexican divorce, precludes her from objecting to attack 
on her voidable Maryland marriage. Such an assertion 
assumes that the rule prohibiting collateral attack by 
third parties on a voidable marriage, after the death 
of one of the parties thereto, is a procedural rather than 
a substantive rule of state law. In this assumption is 
implicit the further assumption that, by failing to ob¬ 
ject to the introduction of such evidence, the appellee 
could give the court jurisdiction to permit the appel¬ 
lant’s collateral attack. That the rule is substantive 
rather than procedural and that, therefore, any waiver of 
it by the appellee could not give the Court jurisdiction to 
hear the collateral attack, is well established by Fenster- 
wald v. Burk, supra, and In re De Coma’s Estate, supra. 

However, if it is assumed, arguendo , that the rule is 
merely procedural, the failure of the appellee to object at 
the trial to the introduction of the evidence relating to her 
Mexican divorce, in no way aids the appellants in this case. 
The whole issue in the case is whether the appellee is the 
“widow” of the deceased-insured within the meaning of 
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the National Service Life Insurance Act. From the time 

I 

issue was joined in this case, the appellants have contended 
that in order to be the “widow” the appellee must have 
been the de jure wife of the deceased-insured. In this con- ; 
tention the District Court agreed with the appellants (B-54, j 
55). Therefore, the District Court also agreed with the j 
contention of the appellants that, the appellee was not the. 
“widow”, if her Maryland marriage was void ab initio. 
It followed that any competent evidence relating to the i 
Mexican divorce, was also relevant and material, if the ; 
appellants sought to introduce it in an endeavor to estab¬ 
lish that the Maryland marriage was void db initio .. Any 
objection by appellee to the introduction of such evidence 
for that purpose was useless. That the appellants intro¬ 
duced the evidence for that purpose, and not for the pur¬ 
pose of sustaining a collateral attack on a marriage which 
they acknowledged to be voidable only, is evident from 
their answers (R-4 to 6 and R-8, 9), from their arguments 
as summed up in the opinion of the District Court (R-54,55) 
and from the briefs which they have filed on this appeal 

VL 

Appellants Have Burden of Proving Appellee Is Not the 
“Widow” and Have Failed to Carry the Burden. 

Up to this point, the appellee has been content to rely 
entirely on substantive law to promote justice in the 
determination of the merits of this case. However, now 
that appellant, Reul, has called the Court’s attention to 
procedural law in an endeavor to gain her “sordid” ends 
(see Henderson v. Henderson, supra, at page 733), the ap¬ 
pellee feels that she must fight fire with fire, and call this 
Court’s attention to procedural law, which beyond a shadow 
of a doubt enables this Court to find the appellee to be the 
“widow” of the deceased-insured within the meaning of 
the National Service Life Insurance Act. 
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In Hatfield v. United States, supra, which involved a 
factual situation quite similar to that in the case at bar, 
the Circuit Court of Appeals for the Second Circuit up¬ 
held the “widow’s” right to the War Risk Insurance 
there involved, by finding that, those asserting that the 
beneficiary named in the policy was not within the 
restricted permitted class of beneficiaries, had the burden 
of proving she was not the legal wife; that there is a 
presumption in law of the legality of a marriage formally 
celebrated; that such presumption is not overcome by 
proof of a prior marriage, even when the second marriage 
occurs during the life of the first husband, and even when 
the “widow” of the deceased-insured second husband testi¬ 
fies at the trial that she had not obtained a divorce from 
her first husband and knew of no divorce he had obtained 
from her. The basis for this finding was that those assert¬ 
ing that the beneficiary named in the policy was not the 
legal widow, had not proved that the first husband had 
not obtained a divorce from the “widow”. 

In the case at bar, the appellant, United States of 
America, took the deposition of James John Ford, the 
first husband of the appellee (R-44). In his testimony the 
deponent stated that he had not obtained any divorce from 
appellee, other than the Mexican divorce. If this testi¬ 
mony had been introduced in evidence in the District 
Court, it would have justified that Court’s finding that at 
the time of appellee’s Maryland marriage, her marriage 
to the deponent had not been terminated by any court 
having jurisdiction of the marital res. (R-58). Inasmuch 
as the deposition was not introduced in evidence at the 
trial (R-48 to 54), the District Court was not justified in 
making the aforesaid finding, and, inasmuch as this appeal 
is not a trial de novo, this Court of Appeals would not be 
justified in taking the testimony of the deponent into 
consideration in deciding the question before it 
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It follows from the foregoing that, if it is necessary in 
order to carry out the intentions of the deceased serviceman 
with respect to the beneficiaries of his insurance, this 
Court may find, upon the authority of the Hatfield case, 
that the appellants have failed to carry their burden of 
proving that the appellee is not the deceased-insured’s legal 
widow. 


vn. 


The Motion to Dismiss the Appeal of the United States 

Should Be Granted. 


In the “Jurisdictional Statement” of her brief, appel¬ 
lant, Reul, asserts that this Court has jurisdiction to hear 
this appeal by reason of Title 17, Section 101 of the 
District of Columbia Code, 1940. However, the “Juris¬ 
dictional Statement” of the appellant, United States of 
America, when read in connection with footnote 19 on 
page 20 of its brief, would make it appear that in the 
opinion of the latter appellant. Title 17, Section 101 of 
the District of Columbia Code, 1940 needs not be con¬ 


sulted in order to determine the appellate jurisdiction 
this Court in this case. 



The appellant. United States of America, purports to 
have the above noted opinion despite its knowledge of the 
decision in Leyerly v Vrated, States, supra, which was 
called to the appellant’s attention in the POINTS AND 
AUTHORITIES IN SUPPORT OF APPELLEE’S MO¬ 
TION TO DISMISS, and again in the REPLY TO 
MEMORANDUM IN OPPOSITION TO MOTION TO 
DISMISS. As noted in those pleadings and again on 
pages 14,15 of this brief, the 10th Circuit Court of Appeals 
in the Leyerly case held upon authority of the Supreme 
Court’s decision in Guaranty Trust Co. v . United States, 
supra, that when the Veterans’ Administration in the 
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name * of the United States files answer admitting its 
liability for the proceeds of National Service Life Insur¬ 
ance, and requesting the Conrt to interplead the con¬ 
tingent beneficiary and to thereafter determine the persons 
entitled to the proceeds of the insurance, the United States 
assumes the roles of a suitor and subjects itself to the 

. i 

procedure and rules of decision governing the forum 
which it has ought. 

By postponing action, until after a consideration of the 
merits of this case, on the appellee’s MOTION TO DIS¬ 
MISS the appeal of the appellant, United States of 
America, this Court has given the appellant full oppor¬ 
tunity to meet the decision of the 10th Circuit Court of 
Appeals in the Leyerly case. This the appellant has 
failed to do; it has not sought to distinguish the Leyerly 
case from the case at bar or to claim that the Leyerly 
case is erroneous and should be overruled. The appellant, 
simply has sought to evade the force of the Leyerly 
decision, by stating in the above noted footnote that, it is 
immaterial - for the purpose of the question hereunder 
discussion to determine whether the United States was a 
“party aggrieved” within the meaning of Title 17, Section 
101, District of Columbia Code, 1940. 

With the foregoing in mind, this Court must be forced 
to the conclusion that the appellant, United States of 
America, recognizes that it is, in this case, subject to the 
procedure and rules of decision governing the Court, recog¬ 
nizes that it has no direct, immediate, pecuniary interest in 
the disputed insurance proceeds, and therefore has no 
right of appeal as a “party aggrieved”, within the mean¬ 
ing of Title 17, Section 101, District of Columbia, 1940 

as that statute has been construed by this Court in Barks- 

* 

dcde v. Morgan, 34 App. D.C. 549, and Hawley v. Hawley, 
72 App. D.C. 357. 
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However, the appellant, United States of America, points 
ont in footnote number 20 on page 21 of its brief that it 
need not have a direct, immediate, pecuniary interest in 
order to maintain an appeal, and also points out on page 
19 of its brief that the National Service Life Insurance 
Act expressly provides that the United States may take 
an appeal whenever the judgment of the trial court “is 
adverse to the Government”. 

These points of law in no way conflict with the decision 
in the Leyerly case. There lie 10th Circuit Court of 
Appeals said that in a case such as the one at bar, the 
United States had subjected itself to the procedure and 
rules of decision governing the forum which it has sought 
and that such procedure and rules of decision were to be 
relaxed only in response to some persuasive demand of 
public policy generated by the nature of the suitor, the 
United States. This, of course, leads to the question— 
what are the elements in a case which constitutes such 
a persuasive demand of public policy and would justify 
the Court to relax its procedure and rules of decision. 
The key to that question lies in the true meaning of the 
phrase “a judgment adverse to the Government”. 

The Court has already been informed that a judgment 
need not aggrieve the United States in a pecuniary sense 
in order to be adverse to its interest. But except for that 
bit of information, the appellant, United States of 
America, has not been helpful in resolving the question 
hereunder consideration. It has simply baldly asserted 
without supporting authorities, in footnote 18 on page 20 
of its brief that, the judgment below was adverse to the 
United States because it directs payment of the life 
insurance proceeds to a person who was administratively 
held not to be entitled thereto. 

The true meaning of the phrase “a judgment adverse to 
the Government” is found in Heckman v. United, States, 
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224 U. S. 413, 439, cited by appellant, United States of 
America in footnote 20 on page 21 of its brief. There 
the Supreme Court quoting from its opinion in United 
States v. American Bell Telephone Co,, 128 U. S. 315, 367, 
said that:- k ' 

“. . . the cases in which the instrumentability of the 
Court cann ot thus be used are those where the United 
States has no pecuniary interest in the remedy sought, 
and is also under no obligation to the party who will 
be benefited to sustain an action for his use, and also 
where it does not appear that any obligation existed 
on the part of the United States to the public or any 
individual ,, . 

Stated another way, “a judgment is adverse to the Gov¬ 
ernment” when it is directly and immediately adverse to 
the pecuniary interests of the United States itself, and 
when it is adverse to the interest of an individual or 
adverse to the interest of the public to whom the United 
States is under obligation to protect. 

As stated above the conclusion is inescapable that the 
United States has no direct, immediate, pecuniary interest 
in this appeal, for otherwise it would be a “party ag¬ 
grieved” and would have a right of appeal under Title 17, 
Section 101, District of Columbia Code, 1940. 

It is obvious that the United States has no legal or moral 
obligation to the appellant, Reul, or any other individual 
to. take this appeal, because, appellant, Reul, is the only 
person, other than appellee, who has an interest in the 
insurance proceeds, and she has been interpleaded and 
ably represented in this action by counsel, upon whose 
arguments on the merits of this case, the appellant, United 
States of America, relies. That the United States, having 
interpleaded the apepllant, Reul, is under no obligation to 
her, is made apparent by the following portion of the 
opinion in Ramsey v. United States, supra, at page 445 
(C. C. A. 5th), which was quoted by appellant, United 
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States of America, on page 5 of its MEMORANDUM FOR 
APPELLANT UNITED STATES IN OPPOSITION TO 
MOTION TO DISMISS, and discussed in appellee’s RE¬ 
PLY TO MEMORANDUM IN OPPOSITION TO MO¬ 
TION TO DISMISS, previously filed with this Court: 

“The government might have filed a bill of inter¬ 
pleader, under the provisions of the statute above cited, 
but did not do so. The suit brought by appellant was 
a direct action against the United States to establish 
liability on the part of the government as to him, i 
<<• • • # The United States has a real and substantial 
interest, beyond that of a mere stakeholder, to in good 
faith protect the beneficiary named in a policy of war 
risk insurance and to make payment according to the 
contract. • • V* 

The essence of the Ramsey case, insofar as it pertains to 
the question here under discussion, is that if the United 
States had filed a bill of interpleader there, it would have 
no longer been under obligation to protect the interests of 
even the principal beneficiary named in the policy of War 
Risk Insurance. The appellant has also had full oppor¬ 
tunity to meet the force of this decision, but has failed to 
do so. The best that it could do, was to state on page 22 
of its brief, without supporting authorities, that the inter¬ 
pleading did not substitute the third party for the United 
States. 

When the above quoted portion of the Ramsey case is 
read in connection with the opinions in Z>azove v. United 
States, supra, and Citron v. United States, supra, where it 
is made clear beyond peradventure of doubt that the avowed 
purpose of the National Service Life Insurance Act is to 
protect and effectuate the clearly expressed intentions of 
the serviceman with respect to the designation T>f benefi¬ 
ciaries, then it becomes obvious that the appellant, United 
States of America, has no interest in this appeal, beyond 
that of a mere stakeholder, and, far from fulfilling its 
obligation to the public, is actually violating such obliga¬ 
tion. 
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- '-V CONCLUSION 

For the reasons set foTth above, it is respectfully sub¬ 
mitted that the motion to dismiss the appeal of the United 
States should be granted and that the decision of the Dis¬ 
trict Court should be affirmed. 
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